Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 
Tuesday, November 17, 2015 7:43 AM 
Keith R. Powell 
Hcs 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Keith 

Can you send the latest version of the contract for review Robbie 
Sent from my iPhone 


l 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Tuesday, November 17, 2015 8:18 AM 
Robbie Ferris 
Re: Hcs 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


I will later this morning. Have not had any commentary from owner yet on any of the last 2 drafts and I am trying again 
this morning. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halli aan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 

> On Nov 17, 2015, at 7:43 AM, Robbie Ferris < RFerris@sfla.biz > wrote: 

> 

> Keith 

> Can you send the latest version of the contract for review 

> Robbie 

> 

> Sent from my iPhone 


l 
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Sheri L. Wainscott 


From: 

Keith R. Powell 

Sent: 

Tuesday, November 17, 2015 9:59 AM 

To: 

Robbie Ferris (RFerris@sfla.biz) 

Cc: 

William F. Halligan 

Subject: 

RE: Hcs 

Attachments: 

673757 2 141 main - Checked Draft - (l)(l).pdf 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


141 checked draft attached. Not confirmed by owner yet. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halliqa n.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 


-Original Message- 

From: Keith R. Powell 

Sent: Tuesday, November 17, 2015 9:48 AM 

To: Robbie Ferris (R Ferris@sfla.b iz): Mark Wolfe; Ara Heinz (AHeinz@horrvcountvschools.net ): John Gardner; Kenneth 
Generette; rmaxev@horr vcountvschools.net 
Cc: William F. Halligan 
Subject: RE: Hcs 

Robbie & HCS folks: 

Ex B updated draft attached for review & comment. Waiting on HCS comments on 141 and Ex A. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-ha lliqan .com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 

> On Nov 17, 2015, at 7:43 AM, Robbie Ferris < RFerris@sfla.biz > wrote: 

> 

> Keith 

> Can you send the latest version of the contract for review Robbie 

> 

> Sent from my iPhone 


l 
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AM 


Document A141™ - 2014 


Standard Form of Agreement Between Owner and Design-Builder 


AGREEMENT made as of the 19tK day of November in the year two thousand fifteen 
(2015). 

(In words, indicate day, month andyear.) 

BETWEEN the Owner: 

(Name, legal status, address and other information) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd | PO Box 260005 

Conway, SC 29528 

District Office Phone 843.488.6700 

and the Design-Builder: 

(Name, legal status, address and other information) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

for the following Project: 

(Name, location and detailed description) 

New Carolina Forest Middle School 

(per Owner’s Request for Proposals No. 1415-91) 


ADDITIONS AND DELETIONS: 

Thei author of this document has 
,added information needed for its 
completion. The author may also 
have revised the text of the original 
AlA standard form. An Additions and 
Deletions Report that notes added 
information as well hs revisions to 
the Standard form text is available 
from the author, and should be 
reviewed. A veftical line in the left ; 
margin of this document indicates 
where the author has added 
necessary information and where ; 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consiiltatlon with an 
attorney is encouraged with respect 
to Its completion or modification. 

Consultation with an attorney is also 
encouraged with respect to i 

professional licensing requirements f 
in the jurisdiction where the Project i 
is located.. . 


The Owner and Design-Builder agree as follows. 


ELECTRONIC COPYING of any 
portion of this AIA® Document to 
another electronic file is prohibited and 
constitutes a violation of copyright laws 
as set forth in the footer of this 
document. 
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ARTICLE 1 GENERAL PROVISIONS 1 ; .! ) 

§1.1 Owner's Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable" or "unknown at time of execution." If the Owner intends to provide a set of design documents, and the 
requested information is contained in the design documents, identify the design documents and insert "see Owner’s 
design documents" where appropriate.) 

§ 1.1.1 The Owner’s program for the Project: 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the 
program will be developed.) 

Per "Design Requirements" published for Solicitation No. 1415-91. 


\ 

i 


§ 1.1.2 The Owner’s design requirements for the Project and related documentation: 
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(Identify below, or in an attached exhibit, the documentation that contains the Owner’s design requirements, 
including any performance specifications for the Project.) 

Per "Design Requirements" published for Solicitation No. 1415-91. 


§ 1.1.3 The Project’s physical characteristics: . 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical 
reports; site, boundary and topographic surveys; traffic and utility studies; availability ofpublic and private utilities 
and sendees; legal description of the site; etc.) ! | 

| Per "Design Requirements" published for Solicitation No. 1415-91. 

i s 

§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: 

(Identify the Owner's Sustainable Objective for the Project such as Sustainability Certification, benefit to the 
environment, enhancement to the health and well-being of building occupants, or improvement of energy efficiency. 
If the Owner identifies a Sustainable Objective, incorporate AIA Document A141 ™-2014, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner's Sustainable 
Objective.) \ | j | 

! j 

| Per "Design Requirements" published for Solicitation No. 1415-91. 

§ 1.1.5 

Number not used. 


§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for Owner's budget, and if known, a line item breakdown of costs.) 

; 

Per "Design Requirements" published for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2, 2015. 

§ 1.1.7 The Owner’s design and construction milestone dates: 

(Paragraphs deleted) 

Per "Design Requirements" published for Solicitation No. 1415-91 


§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost: 

f \ 

.1 Architect t 

1 } i 

. , ) : 

SFL+A Architects, P.A. 333 Fayetteville Street Suite 225, Raleigh, NC 27601. : 

j j s 

.2 Consultants j j 

i 

Per Design-Builder’s Proposal to Owner pursuant to Solicitation No,1415-91 


.3 Contractors 

| Per Design-Builder’s Proposal to Owner pursuant to Solicitation No. 1415-91. 

§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: j 

(Identify special characteristics or needs of the Project not identified elsewhere, such as historic preservation 

requirements.) j j 

Per "Design Requirements" published for Solicitation No. 1415-91 (Summary of Services Required, Article 3). 
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§ 1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 

§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, 
or lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict. 

§ 1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification 
in accordance with Article 6. j 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 
Unless otherwise agreed, the parties will use AIA Document E203™-2013 to establish the'protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 

§ 1.2 Project Team 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1: 

i i 

Executive Director of Facilities (or a designee identified in writing by the owner.) 

Horry County Schools 
Facilities Department, 1160 E Highway 50 
Conway, SC 29526 
843.488.6965 

§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and other information.) 

| N/A 

i ’ | 

§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope of work, and, if known, identify by name and address.) 

| Functional Performance Consultant (TBD) 

§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1.2: 

(List name, address and other information.) 

Robbie Ferris, S.C. AR.6106 
FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225, Raleigh, NC 27601 
919-573-6350 

■| i 

§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written 
notice to the other party. 

§ 1.3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of binding dispute 
resolution shall be the following: 

t 

[ X > ] Litigation in a court of competent 
(Paragraphs deleted) 

jurisdiction, nonjury before a circuit judge in Horry County, SC. 
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§ 1.4 Definitions 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design Builder and its attached Exhibits (hereinafter, the "Agreement"); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a written amendment to the 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change 
Directive. , . 

s the entire and 

integrated agreement between the parties and supersedes prior negotiations, representations' or agreements, either 
written or oral. The Contract may be amended or modified only by a Modification. The Design-Build Documents 
shall not be construed to create a contractual relationship of any kind between any persons or entities other than the 
Owner and the Design-Builder. 

i i 

§ 1.4.3 The Work. The term "Work" means the design, construction and related services required to fulfill the 
Design-Builder’s Obligations under the Design-Build Documents, whether completed or partially completed, and 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. The Work 
may constitute the whole or a part of the Project. 

M M 

§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under the; 

Design-Build Documents may be the whole or a part, and may include design and construction'by the Owner and by 
separate contractors. 

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium of expression now 
known or later developed, of the tangible and intangible creative work performed by the Design-Builder, 

Contractor(s), Architect, and Consultant(s) under their respective agreements. Instruments of Service may include, 
without limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar 
materials. 

§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the 
Design-Builder proposes to conform to the Design-Build Documents for those portions of the Work for which the, 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product data, 
and.samples. Submittals are not Design-Build Documents unless incorporated into a Modification. 

§ 1.4.7 Owner. The Owner is the entity identified as such in the Agreement and is referred to throughout the 
Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s authorized 
representative. The Owner may have employees that are design professionals or otherwise skilled in construction 
or construction management, and such employees may, from time to time, perform various tasks or duties for or on 
behalf of the Owner under this Agreement. However, it is specifically understood that the Owner (including these 
agents and employees) has no obligation or duty to apply specialty or professional knowledge and skill, and shall not 
be held to have undertaken to provide or perform any aspect of the Owner’s performance of this Agreement as a 
design professional or specially skilled and knowledgeable construction industry member or construction manager, 
and this principle applies regardless of the Owner’s position titles or office division titles as may be applicable to 

such employees. J j. .... ,1 

. .... , 

■7 : . 

§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is 
referred to throughout the Design-Build Documents as if singular in number. The term "Design-Builder" means the 
Design-Builder or the Design-Builder’s authorized representative. 

§ 1.4,9 Consultant. A Consultant is a person or entity providing professional services for the Design-Builder for all 
or a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide/the required 
professional services. ' i i 

i ? i 

§ 1.4.10 Architect. The Architect is a person or entity providing design services for the Design- Builder for all or a j 

portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. k — ... ..- . 
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§ 1.4.2 The Contract. The Design-Build Documents form the Contract. The Contract represent 
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§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor. 

§ 1.4.12 Confidential Information. Confidential Information is information containing confidential or business 
proprietary information that is clearly marked as "confidential." 

.j j 

§ 1.4.13 Contract Time. Unless otherwise provided, Contract Time is the period of time, including authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the Work. 

i 

l -. 

§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar day unless otherwise 
specifically defined. 

j{ i 

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution of the Design-Build Amendment, as identified in Article A.1 of the Design-Build Amendment. 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS 
§ 2.1 Compensation for Work Performed Prior To Execution of Design-Build Amendment 
§ 2.1.1 Unless otherwise agreed, payments for Work performed prior to Execution of the Design-Build Amendment 
shall be made monthly. For the Design-Builder’s performance of Work prior to the execution of the Design-Build 
Amendment, the Owner shall compensate the Design-Builder as follows: 

(Insert amount of, or basis for, compensation, including compensation for any Sustainability Services, or indicate 
the exhibit in which the information is provided If there will be a limit on the total amount of compensation for 
Work performed prior to the execution of the Design-Build Amendment, state the amount of the limit.) 

The Design-Builder may invoice the Design-Builder may invoice the owner for not more than five hundred 
thousand dollars ($500,000) for its Work performed prior to the execution of the Design-Build Amendment. This 
amount is within and part of the price agreed in the Design-Build Amendment. 

(Paragraphs deleted) 

§2.1 number not used] 

(Paragraphs deleted) 

(Table deleted) 

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and payable upon presentation ofthe Design-Builder’s invoice. Amounts unpaid 
Forty-five ( 45 ) days after the invoice date shall bear interest at the rate of 5% p.a. 

N/A j ■ " ' \ / 

(Paragraph deleted) j > \ 

§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment 
For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the Owner 
shall pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment.] 

i [ % .j j_ _ 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 
§3.1 General 1 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the 
Project is located. 

Building Permit and Other Permits and Fees: No general building permit is required ip accordance with § 

6-9-110 ofthe South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical, 
electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 
cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact 
fees, permits, and such charges required for the successful completion ofthe work. ? j 

§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to act on the 

Design-Builder’s behalf with respect to the Project. 
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§ 3.1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance with the Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 


§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities. If the Design-Builder performs Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of pubjic authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable to correction. 

) 

§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be Obligated to perform any 
act which they believe will violate any applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of public authorities. If the Design-Builder determines that implementation of any instruction received from 
the Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws, statutes, 
ordinances, codes, rules and regulations, or lawful orders of public authorities, the Design-Builcler shall notify the 
Owner in writing. Upon verification by the Owner that a change to the Owner’s Criteria is required to remedy the 
violation, the Owner and the Design-Builder shall execute a Modification in accordance with Article 6. ; 

M H 

§ 3.1.4 The Design-Builder shall be responsible to the Owner for acts and omissions of the Design-Builder's 1 
employees, Architect, Consultants, Contractors, and their agents and employees, and other persons or entities! 
performing portions of the Work. 

§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to 
review matters such as procedures, progress, coordination, and scheduling of the Work. 


§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 

1 i I 

§ 3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documents required to obtqin 
necessary approvals of governmental authorities having jurisdiction over the Project. 


The Office of School Facilities (OSF) shall determine the enforcement and interpretation of all the applicable 
codes and referenced standards on state buildings, including the District’s school facilities. 

§ 3.1.8 Progress Reports 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. As stated in 
the Design Requirements, the Design-Builder shall submit written progress reports, photographs of Work in / 
progress, and other data to the Owner electronically, or through the Owner’s option, projeef management software, 
showing estimated percentages of completion and other information identified below: 

.1 Work completed for the period; 

.2 Project schedule status; J 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; 

.4 Responses to requests for information to be provided by the Owner; 

.5 Approved Change Orders and Change Directives; 

.6 Pending Change Order and Change Directive status reports; 

.7 Tests and inspection reports; 

.8 Status report of Work rejected by the Owner; 

.9 Status of Claims previously submitted in accordance with Article 14; 

.10 Cumulative total of the Cost of the Work to date including the Design-Builder’s Compensation and 
Reimbursable Expenses, if any; 1 J 

.11 Current Project cash-flow and forecast reports; and 

.12 Additional information as designated by the Owner through its project management software data 
requirements. ; 


J 

‘ 



| (Paragraphs deleted) 
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§ 3.1.9 Design-Builder’s Schedules 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s 
information a schedule for the Work. The schedule, including the time required for design and construction, shall 
not exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as 
required by the conditions of the Work and Project, shall be related to the entire Project to the extent required by the 
Design-Build Documents, shall provide for expeditious and practicable execution of the Work, and shall include 
allowances for periods of time required for the Owner’s review and for approval of submissions by authorities 
having jurisdiction over the Project. j 

' j | 

§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most recent schedules 
submitted to the Owner. 

§ 3.1.10 Certifications. Design-Builder shall include in each Application for Payment a certification from each of 
the Architect, Consultants, and Contractors, and furnish to the Owner, these certifications with respect to the 
documents and services provided by the Architect, Consultants, and Contractors (a) that, to the best of their 
knowledge, information and belief, the documents or services to which the certifications relate (i) are consistent with 
the Design-Build Documents, except to the extent specifically identified in the certificate, and (ii) comply with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities governing 
the design of the Project; and (b) that the Owner and its consultants shall be entitled to rely upon the acciitacy of the 
representations and statements contained in the certifications. The Design-Builder’s Architect, Consultants, and 
Contractors shall not be required to execute certificates or consents that would require knowledge, services oi- 
responsibilities beyond the scope of their services. 

* . ...... __ _ 

§ 3.1.11 Design-Builder’s Submittals 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule, and shall 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed or withheld. 

The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3.-1:9.1, 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled t6 any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. { ' 

l,. f. 1 

i 

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed and 
approved them, (2) determined and verified materials, field measurements and field construction criteria related 
thereto, or will do so and (3) checked and coordinated the information contained within such Submittals with the 
requirements of the Work and of the Design-Build Documents. 

§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. \ 

. f t \ 

§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Guilder shall not.be 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 

The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in 
writing of a deviation from the Design-Build Documents at the time of the Submittal and a Modification i& executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or 
omissions in Submittals by the Owner’s approval of the Submittals. 

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-Builder, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall cohtain the signature 
and seal of the licensed design professional preparing them. Submittals related to the Work designed or certified by 
the licensed design professionals, if prepared by others, shall bear the licensed design professional’s written 
approval. The Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of 
the services, certifications or approvals performed by such design professionals. 

: 1 1 
§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by 
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the Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be 
considered defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by abuse, 
alterations to the Work not executed by the Design-Builder, improper or insufficient maintenance, improper 
operation, or normal wear and tear and normal usage. If required by the Owner, the Design-Builder shall furnish 
satisfactory evidence as to the kind and quality of materials and equipment. 

§ 3.1.13 Royalties, Patents and Copyrights 
§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees. 

it 

§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not be 
responsible for such defense or loss when a particular design, process or product of a particularimanufacturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria. 
However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for such loss unless 
such information is promptly furnished to the Owner. If the Owner receives notice from a patent or copyright owner 
of an alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give prompt 
written notice to the Design-Builder. ! j 

l i !• 

i 

§ 3.1.14 Indemnification 11 j ] 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but: only to the extent caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor, or anyone directly or 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist as to a party or person 
described in this Section 3.1.14. 

§ 3.1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by a limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, 
or anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or other 
employee benefit acts. 

§ 3.1.15 Contingent Assignment of Agreements 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
.1 assignment is effective only after termination of the Contract by the Owner for cause, pursuant to 
Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accepts by written 
notification to the Design-Builder and the Architect, Consultants, and Contractors whose agreements 
are accepted for assignment; and 1 j ! 

.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the 
Contract, j j / 

When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rightsjand 
obligations under the agreement. 

§ 3.1.15.2 Upon such assignment, ifthe Work has been suspended for more than 30 days, the compensation under 
the assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension. 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the 
agreement to a successor design-builder or other entity. If the Owner assigns the agreement to a successor 
design-builder or other entity, the Owner shall nevertheless remain legally responsible for all of the successor 
design-builder’s or other entity’s obligations under the agreement. 

i • 

§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 
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ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§4.1 General 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Owner, shall be 
for the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owner and 
Design-Builder execute a Modification. 

[Numbers §4.2 & §4.3 intentionally not used] i 

(Paragraphs deleted) j j 

§ 4.4 Design-Builder’s Construction Proposal 

§ 4.4.1 The Design-Builder’s Construction Proposal shall include the following: 

.1 A list of the documents and other information, including the Design-Builder-s clarifications, 
assumptions and deviations from the Owner’s original Design Requirements and the 
Design-Builder’s original Proposal Development Documents as proposed injthe Owner’s 
procurement leading to this Agreement, upon which the Design-Builder’s Proposal is based; 

.2 The proposed Contract Sum, including the compensation method; 

.3 The proposed date the Design-Builder shall achieve Substantial Completion,(or phased beneficial 
occupancy, if applicable and acceptable to the Owner); - 

.4 An enumeration of any qualifications and exclusions, if applicable; ; j 

.5 A list of the Design-Builder’s key personnel, Contractors and suppliers; and * 

.6 The date on which the Design-Builder’s Construction Proposal expires. i 

M I i 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 1 

Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be .5 

completed. 

§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the 
Design-Build Amendment setting forth the terms of their agreement. 

... i 5 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 5.1 Construction Documents 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction 
Documents. The Construction Documents shall establish the quality levels of materials and systems required. The 
Construction Documents shall be consistent with the Design-Build Documents. 

§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s information. If 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the 
Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall 
not modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification. The failure 
of the Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to perform the 
Work in accordance with the Design-Build Documents. ! l 

1 j | / 

§ 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. 

§ 5.2 Construction 

§ 5.2.1 Commencement. Except as permitted in Section 5.2.2, construction shall not commence prior to execution 
of the Design-Build Amendment. 

§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to the execution of the 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right to reject the 
Design-Builder’s Proposal. f 

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’s best skill and attention. 

The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, j 1 
sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build 
Documents give other specific instructions concerning these matters. * ... 
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§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work. 


Maintenance of Record Drawings: The Contractor shall maintain at the worksite one (1) record copy of the 
Contract Documents including approved changes in good order and marked currently to record changes and 
selections made during performance of the work. A copy of submittals accepted by the. District shall also be 
maintained at the worksite. These items shall be available to the Architect and District when present at the 
worksite. When required by the Contract Documents, the Contractor shall provide refcord drawings on all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical, and 
all systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an 
electronic and paper copy of record drawings of "as-built" detail to the Architect at final completion of all 
work, excluding punch list items as required by the Contract Documents. : , 

I j 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. j j 

\ I II 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout thb contract 
term a quality control program, designed to ensure the work performed is in accorcjancb with the Contract 
Documents, including any changes, at all times and in all respects. The program shall!include providing daily 
supervision and conducting frequent inspections by the Worksite Superintendent(s). j f i i 

i ......... __ _ 

1. Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees to abide 
by all applicable laws pertaining to employment including, by way of illustration and not limitation, the 
following: 

A. Title VII ofthe Civil Rights Act of 1964, as may be amended. 

B. Age Discrimination in Employment Act of 1964, as may be amended. 

C. Title I of the Americans Disabilities Act of 1990, as may be amended. 

D. Equal Pay Act of 1963, as may be amended. 

E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10 et seq., as may be amended. 

G. South Carolina Worker’s Compensation Act, Code 42-1-10 et seq., as may be amended. 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition is a bona fide 
occupational qualification reasonably necessary for normal operations of the Contractor. The Contractor, iff 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity W 
Employer." The Contractor agrees to post in conspicuous places, visible to employees and applicants for 
employment, notices setting forth the provisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purchase agreement of more than j j j ‘ 

$10,000. ill 

Employment Taxes and Benefits: The District shall not withhold from the contract payments any Federal or 
State income taxes, or any employment-related taxes normally withheld on the District’s employees. Further, the 
District shall not provide any employment related insurances or other benefits such as worker’s compensation for 
the benefit of any Contractor, subcontractor or supplier employees. 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced, and dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure thq materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate* tirfring of all materials, 
sub-contracted work, and Contractor provided labor to ensure the continual progress ,of the work to meet the 
substantial completion date. The Contractor shall not change the Project Manager identified: in the Scope of Work 
(Exhibit A) or the duties and status of the Project Manager during the course of the project without approval ofthe 
District. 
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Project Key Staff -- Worksite Superintendent(s): The Contractor shall employ at least one (1) foil-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit 
A identifies the Worksite Superintendent(s). No less than one (1) Worksite Superintendent shall be in attendance 
at the worksite at all times during performance of any work by the Contractor’s own forces or subcontractors and 
during delivery of any materials. The Worksite Superintendent shall not perform the wprk of any trade or other 
duties; however, the secondary Worksite Superintendent may perform part-time work qf a trade or the duties of 
OSHA Compliance Officer or fireguard, if approved by the District. The Contractor shall hot change any Worksite 
Superintendent identified in the Scope of Work (Exhibit A) or the duties or status of same during the course of the 
project without approval of the District. The Worksite Superintendents) shall enforce strict discipline and 
good order among the Contractor’s representatives, agents, employees, subcontractors and suppliers. 

j i 

J 

Worksite Communications: The Project Manager and Worksite Superintendents) are representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be asibinding as if given to the 
Principal of the Design Builder. 


§ 5.3 Labor and Materials j 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and 
other facilities and services, necessary for proper execution and completion of the Work, whether temporary or 
permanent, and whether or not incorporated or to be incorporated in the Work. 

§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make 
substitutions only in accordance with Article 6. 

§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees | 
and other persons carrying out the Work. The Design-Builder shall not permit employmentiof unfit persons or 
persons not properly skilled in tasks assigned to them. 

§ 5.4 Taxes 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely 
scheduled to go into effect. 

i 

§ 5.5 Permits, Fees, Notices and Compliance with Laws / \ / ' 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
permits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Work and 
Substantial Completion of the Project. : ! j / 

; ) | l 

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws,; statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance of the Work. 

§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at the site that are 

(1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in the 

Design-Build Documents or (2) unknown physical conditions of an unusual nature that differ materially from those 

ordinarily found to exist and generally recognized as inherent in construction activities of the characterprovided for 

in the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions 

are disturbed and in no event later than 21 days after first observance of the conditions. ThcOwner shall promptly \ j 

investigate such conditions and, if the Owner determines that they differ materially and cause ah increase or 

decrease in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shall 

recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines that the 

conditions at the site are not materially different from those indicated in the Design-Build Documents and that no 

change in the terms of the Contract is justified, the Owner shall promptly notify the DesigniBuilder in writing, 

stating the reasons. If the Design-Builder disputes the Owner’s determination or recommendation, the 

Design-Builder may proceed as provided in Article 14. _ 
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§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Builder 
shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the 
Owner but shall continue with all other operations that do not affect those remains or features. Requests for 
adjustments in the Contract Sum and Contract Time arising from the existence of such remains or features may be 
made as provided in Article 14. ; * 

t .•- 

j 

§ 5.6 Allowances j .—. 

§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents. 

Items covered by allowances shall be supplied for such amounts, and by such persons or entities as the Owner may 
direct, but the Design-Builder shall not be required to employ persons or entities to whom the Design-Builder has 
reasonable objection. 

§ 5.6.2 Unless otherwise provided in the Design-Build Documents, ' j j 

.1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered' at the site 
and all required taxes, less applicable trade discounts; ’ j { j 

.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall be included in the • 

Contract Sum but not in the allowances; and 

.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual 
costs and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s costs under 
Section 5.6.2.2. 

§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowances 
requiring Owner selection. 

| i | 

§ 5.7 Key Personnel, Contractors and Suppliers i 

§ 5.7.1 Tlie Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the 
Owner has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone 
to whom the Design-Builder has made reasonable and timely objection. 

§ 5.7.2 If the Design-Builder desires to change any of the personnel. Contractors or suppliers identified in the 
Design-Build Amendment, including but not limited to any contractor or design professional identified by the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and proyide the 
name and qualifications of the proposed new personnel, design professional, Contractor or Supplier. The Qwrier may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new personnel, design professional, Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable obj’ection. 

M . .. I ;. 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shell furnish in writing to 
the Owner the names of persons or entities (including those who are to furnish materials or equipment fabricated to a 
special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day 
period shall constitute notice of no reasonable objection. 

j } > 

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. \ } 

. f 1 

§ 5.8 Documents and Submittals at the Site 

In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall maintain 
at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction Documents, 
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in good order and marked currently to indicate field changes and selections made during construction, and one copy 
of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with Section 
9.10.2 as a record of the Work as constructed. 

§ 5.9 Use of Site 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not 
unreasonably encumber the site with materials or equipment. 

§ 5.10 Cutting and Patching 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or 
a separate contractor except with written consent of the Owner and of such separate contractorj'Such consent shall 
not be unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate 
contractor the Design-Builder’s consent to cutting or otherwise altering the Work. 

§ 5.11 Cleaning Up i 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulation of waste 1 
materials or rubbish caused by operations under the Contract. At completion of the Work, the Design-Bui lder shall 
remove waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus 
materials from and about the Project. j ; 

i i \ j 

§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents; the Owner may do so 
and Owner shall be entitled to reimbursement from the Design-Builder. 

§ 5.12 Access to Work 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work in 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety 
criteria and programs, which the Owner, and its contractors and consultants, shall comply with while at the site. 

§ 5.13 Construction by Owner or by Separate Contractors 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts i 

§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the 
Owner’s own forces; and to award separate contracts in connection with other portions of the Project, or other 
construction or operations on the site, under terms and conditions identical or substantially similar to this Contract, 
including those terms and conditions related to insurance and waiver of subrogation. The Owner shall notify the 
Design-Builder promptly after execution of any separate contract. If the Design-Builder claims that delay or 
additional cost is involved because of such action by the Owner, the Design-Builder shall make a Claim as provided 
in Article 14. / \ 

I j \ 

§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or other construction Or 
operations on the site, the term "Design-Builder" in the Design-Build Documents in each case Shall mean'the 
individual or entity that executes each separate agreement with the Owner. | ! , 

; 1.. . -J i.. - 

§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each 
separate contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Builder shall 
participate with other separate contractors and the Owner in reviewing their construction schedules, The 
Design-Builder shall make any revisions to the construction schedule deemed necessary after a joint review and 
mutual agreement. The construction schedules shall then constitute the schedules to be used by the Design-Builder, 
separate contractors and the Owner until subsequently revised. 

§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Owner shall be deemed to 
be subject to the same obligations, and to have the same rights, that apply to the Design-Buildef under the Contract. 
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§ 5.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall connect and coordinate 
the Design-Builder’s construction and operations with theirs as required by the Design-Build Documents. 

§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepares written report to 
the Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work. Failure of 'j 

the Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s 
completed or partially completed construction is fit and proper to receive the Design-Builder’s Work, except as to 
defects not then reasonably discoverable. 

i i 
! i 

§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractor(s) for costs the Owner and other 
contractor(s), respectively, incur because of the Design-Builder’s delays, improperly timed activities or defective 
construction. ; 

to completed or 
Section 10.2.5. 

j | 

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in 
Section 5.10. 

1 

§ 5.15 Owner’s Right to Clean Up 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the ' 

Owner may clean up and will allocate the cost among those responsible. 

j i ; 

ARTICLE 6 CHANGES IN THE WORK 
§ 6.1 General 

§ 6.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere in 
the Design-Build Documents. 

§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder. The Owner may 
issue a Change Directive without agreement by the Design-Builder. / , \ - 

/ ■ V a 

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents, and 
the Design-Builder shall proceed promptly, unless otherwise provided in the Change Order or Change Directive. 

j M 

§ 6.2 Change Orders j l..... ....... J .. 

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon all of 
the following: 

.1 The change in the Work; 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the 

Design-Build Amendment, the adjustment in the Design-Builder’s compensation; and 
.3 The extent of the adjustment, if any, in the Contract Time. 


§ 6.3 Change Directives 5 : 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior to 
agreement on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendment, the 
adjustment in the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without 
invalidating the Contract, order changes in the Work within the general scope of the Contract consisting of 
additions, deletions or other revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, 
the adjustment in the Design-Builder’s compensation, and Contract Time being adjusted accordingly. 
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§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order. 

§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on 
one of the following methods: 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient'substantiating data to 
permit evaluation; 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon; j 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 

percentage fee; or i — -- 

.4 As provided in Section 6,3.7. 

§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application 
of such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or Design-Builder, 
the applicable unit prices shall be equitably adjusted. j 

j i S ]• 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any, j 
provided in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to ; 
execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time. 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith, 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in 
the Design-Builder’s compensation, and Contract Time or the method for determining them. Such agreement shall 
be effective immediately and shall be recorded as a Change Order. 

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Cohtract 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in theDesign-Builder’s i 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount for i, 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable 
amount. In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and present, in such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise provided 
in the Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited tothe-following: 

.1 Additional costs of professional services; \ 

.2 Costs of labor, including social security, unemployment insurance, fringe benefitsRequired by . 

agreement or custom, and workers’ compensation insurance; > / 

.3 Costs of materials, supplies and equipment, including cost of transportation, jwhether incorporated or 
consumed; j j | ; 

.4 Rental costs of machinery and equipment, exclusive of hand tools, whether rented from the] 
Design-Builder or others; ’ ! j j 

.5 Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to 
the Work; provided that costs of premiums, permits, and taxes that are based on marginal additions 
to an existing sum or quantity may all be reasonably estimated subject to correction at the time of 
Final Payment or other agreed time when the actual costs of the marginal additions can be determined 
or mutually agreed upon; and 

.6 Additional costs of supervision and field office personnel directly attributable to the change. 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 
pricing shall not exceed the following; 

A. For work performed by the Contractor’s own forces, a maximum of ten percent (10%) of the allowable direct 

costs or the unit pricing negotiated at the time of award. I , t 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct 

costs. ? . 
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C. For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is 
allowable by the Contractor for administration of the sub-contract. 


Retainage: Tire District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may 
be amended by any approved Change Order, to be withheld from the Contractor’s payments throughout the term of 
the Contract Agreement and payable at the time of final payment after a) full completion of all work to be performed 
and all requirements established in the Contract Agreement and acceptance by the District, b) submittal of all 
closeout documents, and c) submittal of an affidavit of payment of debts/claims, if requested by the District, for 
every subcontractor who performed work on the project evidencing they have received final payment of undisputed 
work and retainage withheld. As a condition of the contract, no more than three and one-half percent (3.5%) shall 
be retained from the progress payments of any subcontractor by the Contractor until final completion of that portion 
of the work. Prompt payment of retainage to all subcontractors at final completion of theiri acceptable work 
regardless of timing during the contract is mandatory. The Contractor shall, at final completion, ensure no amount 
of the Contractor’s retained funds is allocable to the completed and accepted work of any subcontractor nor to 
materials or equipment purchased from any supplier unless such amounts are in dispute and the Contractor has not 
requested payment for such disputed amounts to date. Such amounts in dispute shall be identified on the 
Contractor’s affidavit of payment of debts/claims submitted with final documents. } ; , 

1 l 1 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion of change that results 
in a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment,-; in the > 
Design-Builder’s compensation, shall be actual net cost. When both additions and credits covering related Work or 
substitutions are involved in a change, the allowance for overhead and profit shall be figured on the basis'of net 
increase, if any, with respect to that change. 


§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment. The Owner will 
make an interim determination for purposes of certification for payment for those costs deemed to be reasonably 
justified. The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject tb the 
right of Design-Builder to disagree and assert a Claim in accordance with Article 14. j j 

" ) ! 

§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued for all 
or any part of a Change Directive. 




ARTICLE 7 OWNER’S RESPONSIBILITIES 
§ 7.1 General 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the;Owner 
with respect to all Project matters requiring the Owner’s approval or authorization. 




1 


§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’sjschedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to give notices of project commencement and 
take other action to protect the integrity and exclusivity of the project payment bond(s). 


§ 7.2 Information and Services Required of the Owner 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the DesignHBuild Documents with 
reasonable promptness. / / 

I i 

I * 

§ 7,2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by'the Design-Build 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also provide surveys 
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describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control. 


§ 7.2.3 The Owner shall promptly obtain easements, zoning variances, and legal authorizations or entitlements 
regarding site utilization where essential to the execution of the Project. 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing land development, Zonihg, and other permits, 
licenses and inspections. ] ! 

I ] 

* ; 1 

§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided in this. Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereoif. In no event shall 
the Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe performance of 
the Work. 


i 3 

§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work or non-conforifiitylwith 
the Design-Build Documents, the Owner shall give prompt written notice thereof to the DesignfBuilder. ! I 

J . ? ' J 

§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s j 
obligations under the Design-Build Documents and the Design-Builder’s Proposal. Thereafter, the Desigri-Builder 
may only request such evidence if (1) the Owner fails to make payments to the Design-Builder as the Design-Build 
Documents require; (2) a change in the Work materially changes the Contract Sum; or (3) the Design-Builder 
identifies in writing a reasonable concern regarding the Owner’s ability to make payment when due. The Owner 
shall furnish such evidence as a condition precedent to commencement or continuation of the Work or the portion of 
the Work affected by a material change. After the Owner furnishes the evidence, the Owner shall not materially vary 
such financial arrangements without prior notice to the Design-Builder. j 

§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been ; 
specially authorized, the Owner shall communicate through the Design-Builder with persons or entities employed or 
retained by the Design-Builder. 


§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, 
upon request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for 
investigation of subsurface, air and water conditions when such services are reasonably necessary to properly carry 
out the design services furnished by the Design-Builder. In such event, the Design-Builder shall specify the services 
required. Such services may include, but are not limited to, test borings, test pits, determinations of soil bearing 
values, percolation tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessary 
operations for anticipating subsoil conditions. The services of geotechnical engineers) or other! consultants shall 
include preparation and submission of all appropriate reports and professional recommendations. 


§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 


§ 7.3 Submittals 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals, Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions 
and quantities; or for substantiating instructions for installation or performance of equipment or systems; or for 
determining that the Submittals are in conformance with the Design-Build Documents, all of which remain the 
responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s action will be taken 
in accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal 
schedule, with reasonable promptness while allowing sufficient time in the Owner’s judgment fo permit adequate 
review. The Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under 
Sections 3,1.11, 3.1.12, and 5.2.3. The Owner’s review shall not constitute approval of safety precautions or, unless 
otherwise specifically stated by the Owner, of any construction means, methods, techniques, sequences or 
procedures. The Owner’s approval of a specific item shall not indicate approval of an assembly of which the item is 
a component. 


j 


j 

i 

i 


i 

i 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 

§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make 
on-site inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in connection with the Work, because these are solely the Desigii-Bqilder’s rights and 
responsibilities under the Design-Build Documents. 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Wbrk in accordance with 
the requirements of the Design-Build Documents. The Owner shall not have control over or charge of, and will not 
be responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors, or their agents or 
employees, or any other persons or entities performing portions of the Work for the Design-Builder. 

§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section; 15.5.2, whether of not 
such Work is fabricated, installed or completed. However, neither this authority of the Owrier nor a decision made in 
good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner 
to the Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, their agents|or 
employees, or other persons or entities performing portions of the Work. 

f 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordance! with Section 9.8 and the 
date of final completion in accordance with Section 9.10. 

§ 7.8 Owner’s Right to Stop Work 

If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordance with the Design-Build 
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, ; 
until the cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not give- 
rise to a duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person 
or entity, except to the extent required by Section 5.13.1.3. 

§ 7.9 Owner’s Right to Carry Out the Work 

If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without, prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall beissued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correbting such, V 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 
Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy of the 
Project (or defined component thereof) the ten-day period referenced herein is reduced to five (5) days dufing the 
60 days prior to substantial completion as shown on the last schedule properly submitted under § 3.1.9. j 

j 

ARTICLE 8 TIME 
§ 8.1 Progress and Completion 

§ 8.1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. 

§ 8.1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the Work prior to the i, 

effective date of insurance, other than property insurance, required by this Contract. The Contract Time shall not be 1 

adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Contract. 

S 1 ; 

' i 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial 
Completion within the Contract Time. 
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§8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 


The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will 
incur as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms; 
use of alternate sites for the educational program; disruption of class locations; disruption of athletic program; 
disruption of public service activities planned for the project; loss of rental of the project; security risks due to 
comingling of project workers with additional persons on and near the site; additional safety risks of equipment, 
vehicles, and unfinished work on the campus during the academic term; general disruption bf the teaching and 
learning process due to project activities during the academic term; moving equipment during the academic term 
when students and full staff are present; harm to the Owner’s reputation and established goodwill among the 
community, parents, students, and staff due to late delivery of the project; loss of student morale and academic 
performance due to the ongoing Work during the academic term; harm to the Owner’s public relations; disruption 
and inefficiency of the management of all the Owner’s facilities and other current construction projects. The 
measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substantially Complete beyond the Contract Time allowed for Substantial 
Completion, liquidated damages of $1000 will be due from the Design-Builder to the Owner; for each day the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 
will be due from the Design-Builder to the Owner. I ; 

! ! | 

§ 8.2 Delays and Extensions of Time , 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Work by an act or 
neglect of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes 
beyond the Design-Builder’s control; or by delay authorized by the Owner pending mediation and binding dispute 
resolution or by other causes that the Owner determines may justify delay, then the Contract Time shall be extended 
by Change Order for such reasonable time as the Owner may determine. 

§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 

i . ] i 

(Paragraph deleted) 

§ 8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional time, sudh !. 
request shall be documented by data substantiating the weather conditions a) were abnormal for a period of time 
which could not have been reasonably anticipated; b) had an adverse effect on the work scheduled, and alternate 
work unaffected by the weather could not have been done; and c) had an adverse effect on the construction schedule 
such that the loss of work time will adversely impact the established completion date. The Contractor must make 
every effort to mitigate the potential effect of the weather on the construction schedule including, but not limited to, 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate work days 
within the work week, or other such actions. Such time extension request shall be in writing arid submitted to the. 

District for approval within ten (10) days from the end of the event causing the impact on the constructiort schedule. 

An extension of time not requested within the appropriate time period shall not be considered. The approved: 
extension of time shall be incorporated in the next Change Order. j 

i ! | I 

§ 8.2.4 Anticipated Weather Delays: A total of five (5) days per calendar month (non-cumulative) shall be 
anticipated by the Contractor as "adverse weather," and such time shall not be considered justification for an 
extension of time. Such anticipated adverse weather days are established only for normally scheduled work days, 
excluding Saturdays, Sundays and major holidays, unless such adverse weather conditions on those days are severe 
enough to impact the scheduled work on the following work day. If adverse weather days beyond the five (5) days 
anticipated are substantiated and the Contractor could not mitigate the impact of the additional adverse weather 
days, an extension of time may be allowed only to the extent of the actual impact on the last approved construction 
schedule and only to the extent of one (1) full day of extended time for each foil working day of adverse weather 
conditions which prevented a forty-hour work week within a seven (7) day calendar week. , A request for adverse 
weather extension shall not be allowed after the date established for substantial completion. 

ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 
§ 9.1 Contract Sum 

The Contract Sum is stated in the Design-Build Amendment. 
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§ 9.2 Schedule of Values 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder, prior to 
the first Application for Payment after execution of the Design-Build Amendment shall submit to the Owner a 
schedule of values allocating the entire Contract Sum to the various portions of the Work and prepared in such form 
and supported by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to 
by the Owner, shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. 

| \ 

§ 9.3 Applications for Payment j * 

§ 9.3.1 At least ten days before the date established for each progress payment, the Design-Builder shall submit to 
the Owner an itemized Application for Payment for completed portions of the Work. The application shall be 
notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the Owner may 
require, such as copies of requisitions from the Architect, Consultants, Contractors, and material suppliers, and shall 
reflect retainage if provided for in the Design-Build Documents. 

§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. 

i .) * • 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or 
entities providing services or work for the Design-Builder, unless such Work has been performed by othefs whom 1 

the Design-Builder intends to pay. 

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored on or off the site shall bej 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish the; ' 

Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the costs 
of applicable insurance, storage and transportation to the site for such materials and equipment.stored off the site. : 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an 
Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Owner shall, to the best of the Design-Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in favor of the 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entitled tp make 
a claim by reason of having provided labor, materials and equipment relating to the Work. , V 

I 1 I 

1 i > 

§ 9.4 Certificates for Payment j j | f 

The Owner shall, within twenty-one days after receipt of the Design-Builder’s Application for payment, issue; to the 
Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and notify 
the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as provided in 
Section 9.5.1. 

§ 9.5 Decisions to Withhold Certification 

§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the 
Design-Builder’s Application for Payment, or the quality of the Work is not in accordance With foe Design-Build 
Documents. If foe Owner is unable to certify payment in the amount of the Application, the, Owner will notify the 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree on a revised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems to be due and owing. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discovered; evidence, may nullify 
the whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the 
Owner from loss for which the Design-Builder is responsible because of 

.1 defective Work, including design and construction, not remedied; 
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.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless 
security acceptable to the Owner is provided by the Design-Builder; 

.3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 
others, for services, labor, materials or equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 

.5 damage to the Owner or a separate contractor; •. 

.6 reasonable evidence that the Work will not be completed within the Contract Time, and that the 

unpaid balance would not be adequate to cover actual or liquidated damages for the anticipated delay; 
or j j 

t ) is 

| .7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 

I S 

§ 9.5.2 When the above reasons for withholding certification are removed, certification will be made for amounts 
previously withheld. 

| j 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option, 
issue joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. 

I i M 

§ 9.6 Progress Payments ; i i j 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment in the manner and 

within the time provided in the Design-Build Documents, J ’ j 

I - ...... - . ,.i 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person or entity providing 
services or work for the Design-Builder no later than the time period required by applicable law, but in no event 
more than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, 

Contractor, and other person or entity providing services or work for the Design-Builder is entitled, reflecting 
percentages actually retained from payments to the Design-Builder on account of the portion of the Work performed 
by the Architect, Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate \ j 
agreement with each Architect, Consultant, Contractor, and other person or entity providing services or work for the 
Design-Builder, require each Architect, Consultant, Contractor, and other person or entity providing services or 
work for the Design-Builder to make payments to subconsultants and subcontractors in a similar manner. 

§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, Contractor, or other 
person or entity providing services or work for the Design-Builder, information regarding percentages of completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account of portions of the j 

Work done by such Architect, Consultant, Contractor or other person or entity providing services or work for the 
Design-Builder. ; •, \ / y 

$ j \ V 

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work'for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. Owner shall l|ave the right tp 
contact the Architect, Consultants, and Contractors to ascertain whether they have been properly paid. Thfj Owner 
shall have no obligation to pay or to see to the payment of money to a Consultant or Contrabtor. 

§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9.6.2, 9.6.3 and 9.6.4. 

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents. 

| / ) \ 

j [ | I 

| (Paragraph deleted) 

§ 9.7 Failure of Payment 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, within the time 
required by the Design-Build Documents, then the Design-Builder may, upon seven additional days’ written notice 
to the Owner, stop the Work until payment of the amount owing has been received. The Contract Time shall be 

AIA Document A1 41 ™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to tire maximum extent possible under the law. This draft was produced by AIA 
software at 09:55:48 on 11/17/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1496534068) 


PAPR - 003875 





extended appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable 
costs of shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents. 

§ 9.8 Substantial Completion 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof 
is sufficiently complete in accordance with the Design-Build Documents so that the Owner cart occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with 
this Section 9.8. 

1 i 
{ ) 

§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall prepare and submit to the Owner an occupancy permit 
issued by the South Carolina Office of School Facilities and a comprehensive list of items to be completed or 
corrected prior to final payment. Failure to include an item on such list does not alter the responsibility of the 
Design-Builder to complete all Work in accordance with the Design-Build Documents. ! i 

§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall make an inspection to determine whether the 
Work or designated portion thereof is substantially complete, If the Owner’s inspection discloses any item, whether 
or not included on the Design-Builder’s list, which is not sufficiently complete in accordance with the Desigtf-Build 
Documents so that the Owner can occupy or utilize the Work or designated portion thereof jfor its intended use, the 
Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or! correct such item 
upon notification by the Owner. In such case, the Design-Builder shall then submit a request for another inspection 
by the Owner to determine Substantial Completion. 

§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. 

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will prepare for 
the Owner’s signature an occupancy permit issued by the South Carolina Office of School Facilities and a \ I 
Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the ejate of Substantial ' 
Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, | 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of 
Substantial Completion. 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder to the Owner for written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance;' and consent of surety, 
if any, the Owner shall make payment of retainage applying to the Work or designated portion thereof. Payment 
shall be adjusted for Work that is incomplete or not in accordance with the requirements ofthe.Design-Build 
Documents. 

I H 

§ 9.9 Partial Occupancy or Use j I j 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the ^Vork at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public 
authorities having jurisdiction over the Project, Such partial occupancy or use may commence whether or not the 
portion is substantially complete, provided the Owner and Design-Builder have accepted in writing the 
responsibilities assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, 
damage to the Work and insurance, and have agreed in writing concerning the period for correction of the Work and 
commencement of warranties required by the Design-Build Documents. When the Design-Builder considers a 
portion substantially complete, the Design-Builder shall prepare and submit a list to the Owner as provided under 
Section 9.8.2. Consent of the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The 
stage of the progress of the Work shall be determined by written agreement between the Owner and Design-Builder. 

1 

§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder Shall jointly inspect the 
area to be occupied or portion of the Work to be used in order to determine and record the condition of the Work. 
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§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not 
constitute acceptance of Work not complying with the requirements of the Design-Build Documents. 


§ 9.10 Final Completion and Final Payment 

§ 9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and 
acceptance and upon receipt of a final Application for Payment, the Owner will promptly make' such inspection. 
When the Owner finds the Work acceptable under the Design-Build Documents and the Contract fully performed, 
the Owner will, subject to Section 9.10.2, promptly issue a final Certificate for Payment. 1 

1 

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness 
connected with the Work, for which the Owner or the Owner’s property might be responsible or encumbered, (less 
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance 
required by the Design-Build Documents to remain in force after final payment is currently in effect, (3) a written 
statement that the Design-Builder knows of no substantial reason that the insurance will not be renewable to cover 
the period required by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5) j 
as-constructed record copy of the Construction Documents marked to indicate field changes and selections made 
during construction, (6) manufacturer’s warranties, product data, and maintenance and operations manuals, aiid (7) 
if required by the Owner, other data establishing payment or satisfaction of obligations, such as receipts, or releases 
and waivers of liens, claims, security interests, or encumbrances, arising out of the Contract, to the extent and in 
such form as may be designated by the Owner. If an Architect, a Consultant, or a Contractor, or other person or 
entity providing services or work for the Design-Builder, refuses to furnish a release or waiver required by the 
Owner, the Design-Builder may furnish a bond satisfactory to the Owner to indemnify the Owner against such liens, 
claims, security interests, or encumbrances. If such liens, claims, security interests, or encumbrances remains 
unsatisfied after payments are made, the Design-Builder shall refund to the Owner all money that the Owner may be 
compelled to pay in discharging such liens, claims, security interests, or encumbrances, including all costs and 
reasonable attorneys’ fees. t 

i .. ’ « 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without terminating the Contract, make payment of the balance due for that portion’ of l 
the Work fully completed and accepted. If the remaining balance for Work not fully completed or corrected is less 
than retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consent of 
surety to payment of the balance due for that portion of the Work fully completed and accepted shall be submitted 
by the Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under terms and 
conditions governing final payment, except that it shall not constitute a waiver of claims. 

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from 
.1 liens, Claims, security interests or encumbrances arising out of the Contract andmnsettled; j /' 

.2 failure of the Work to comply with die requirements of the Design-Build DocurtWts; 

.3 terms of special warranties required by the Design-Build Documents; | ] j j 

.4 post-occupancy services to be provided by or through the Design-Builder!, j 

i 

§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the 
Design-Builder except those previously made in writing and identified by the Design-Builder as unsettled at the time 
of final Application for Payment. 


ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 
§ 10.1 Safety Precautions and Programs 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance of the Contract. 


§ 10.2 Safety of Persons and Property 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to 
prevent damage, injury or loss to 

.1 employees on the Work and other persons who may be affected thereby; 
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.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the 
site, under care, custody or control of the Design-Builder or the Architect, Consultants, or 
Contractors, or other person or entity providing services or work for the Design-Builder; and 
.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, 

roadways, or structures and utilities not designated for removal, relocation or replacement in the 
course of construction. , g 

§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or 
their protection from damage, injury or loss. 

S . . ... . ... 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and 
performance of the Contract, reasonable safeguards for safety and protection, including posting danger signs and 
other warnings against hazards, promulgating safety regulations, and notify owners and users of adjacent sites and 
utilities of the safeguards and protections. 

j-~'j 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, are 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry on such activities 
under supervision of properly qualified personnel. * j 

I ! j i 

§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage or loss insured under 
property insurance required by the Design-Build Documents) to property referred to in Sections 10 . 2 . 1.2 and 
10 . 2 . 1 . 3 , caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor, or anyone 
directly or indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the 
Design-Builder is responsible under Sections 10 . 2 . 1.2 and 10 . 2 . 1 , 3 ; except damage or loss attributable to acts or 
omissions of the Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the 
Owner may be liable, and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations 
of the Design-Builder are in addition to the Design-Builder’s obligations under Section 3 . 1 . 14 . 

? 1 i 

§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Bui I d er ’ s organ izati on, at the site, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless 
otherwise designated by the Design-Builder in writing to the Owner. 

§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so as to cause damage 
or create an unsafe condition. 

§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injury or damage to 
person or property because of an act or omission of the other, or of others for whose acts such party is legally /"' 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party Within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other 
party to investigate the matter. ; j t / 

! I ) 

§ 10.3 Hazardous Materials j 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included in the Design-Build 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reasonable precautions will be inadequate to prevent foreseeable 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner in 
writing. / 

f / t 

§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless. jUniess otherwise j 

required by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and 
qualifications of persons or entities who are to perform tests verifying the presence or absence of such material or 
substance or who are to perform the task of removal or safe containment of such material or substance. The 
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Design-Builder will promptly reply to the Owner in writing stating whether or not the Design-Builder has 
reasonable objection to the persons or entities proposed by the Owner. If the Design-Builder has an objection to a 
person or entity proposed by the Owner, the Owner shall propose another to whom the Design-Builder has no 
reasonable objection. When the material or substance has been rendered harmless. Work in the affected area shall 
resume upon written agreement of the Owner and Design-Builder. By Change Order, the Contract Time shall be 
extended appropriately and the Contract Sum shall be increased in the amount of the Design-Builder’s reasonable 
additional costs of shut-down, delay and start-up. 

§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Design-Builder, 
the Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, 
losses and expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of the 
Work in the affected area, if in fact the material or substance presents the risk of bodily injury dr death as described 
in Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss of expense is 
attributable to bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property (other 
than the Work itself), except to the extent that such damage, loss or expense is due to the fault or negligence of the 
party seeking indemnity. 

; ! 

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances; the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be 
responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s 
fault or negligence in the use and handling of such materials or substances. 

§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner incurs (1) for 
remediation of a material or substance the Design-Builder brings to the site and negligently handles, or (2) where the 
Design-Builder fails to perform its obligations under Section 10 , 3 . 1 , except to the extent that the cost and expense 
are due to the Owner’s fault or negligence. 

§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense 
thereby incurred. 

§ 10.4 Emergencies 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s 
discretion, to prevent threatened damage, injury or loss. 

ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 

§ 11.1 Uncovering of Work \ , ** 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the 
Work has been performed in accordance with the Design-Build Documents. If such Work is in’accordance with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract iTime 
and Contract Sum, as appropriate, If such Work is not in accordance with the Design-Build; Documents, the cpsts of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Builder shall not be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or a separate contractor in 
which event the Owner shall be responsible for payment of such costs and the Contract Time will be adjusted as 
appropriate. 

§ 11.2 Correction of Work 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 


AIA Document A141 ™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 09:55:48 on 11/17/2015 under Order No.023958620B_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1496534068) 


PAPR - 003879 




§ 11.2.2 After Substantial Completion 

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within two years after the date of 
Substantial Completion of the Work or designated portion thereof or after the date for commencement of warranties 
established under Section 9.9.1, or by terms of an applicable special warranty required by the Design-Build 
Documents, any of the Work is found not to be In accordance with the requirements of the Design-Build 
Documents, the Design-Builder shall correct it promptly after receipt of written notice from the Owner to do so 
unless the Owner has previously given the Design-Builder a written acceptance of such condition. The Owner shall 
give such notice promptly after discovery of the condition. During the two-year period for correction of the Work, if 
the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity to make the correction, the 
Owner waives the rights to require correction by the Design-Builder and to make a claim for breach of warranty, If 
the Design-Builder fails to correct nonconforming Work within a reasonable time during that period after receipt of 
notice from the Owner, the Owner may correct it in accordance with Section 7.9. 


§ 11.2.2.2 The two-year period for correction of Work shall be extended with respect to portion's of Work first 
performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. ~1 


§ 11.2.2.3 The two-year period for correction of Work shall not be extended by corrective Work performed by the 
Design-Builder pursuant to this Section 11.2. 

! f i | 

§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in! accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the 
Owner. 


§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner or 
separate contractors, whether completed or partially completed, caused by the Design-Builder’s correction or 
removal of Work that is not in accordance with the requirements of the Design-Build Documents. 

" _ j 

i 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the two-year period 
for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the Design-Builder tb 
correct the Work, and has no relationship to the time within which the obligation to comply with the Design-Build 1 
Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to establish 
the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically to correct the 
Work. 

§ 11.3 Acceptance of Nonconforming Work , \ 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the: / 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted 
Work by inaction or implication. | 

ARTICLE 12 COPYRIGHTS AND LICENSES L 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic 
form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any other 
person or entity providing services or work for any of them, shall be deemed the authors and owners of their 
respective Instruments of Service, including the Drawings and Specifications, and shall retain all common law, 
statutory and other reserved rights, including copyrights. Submission or distribution of Instruments of Service to 
meet official regulatory requirements, or for similar purposes in connection with the Project, is not to be construed 
as publication in derogation of the reserved rights of the Design-Builder and the Architect, Consultants, and 
Contractors, and any other person or entity providing services or work for any of them. 

§ 12,2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other 
information, the transmitting party is the copyright owner of such information or has permission from the copyright 
owner to transmit such information for its use on the Project. 
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§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service solely and exclusively for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner substantially performs its obligations, 
including prompt payment of all sums when due, under the Design-Build Documents. The license granted under this 
section permits the Owner to authorize its consultants and separate contractors to reproduce applicable portions of 

the Instruments of Service solely and exclusively for use in performing services or construction for the Project. 

1 ‘ 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12 . The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner,;in the event this 
Agreement is terminated for any reason to obtain a limited, irrevocable and non-exclusive license solely and 
exclusively for purposes of constructing, using, maintaining, altering and adding to the Project, provided that the 
Owner (1) agrees to pay to the Architect, Consultant or Contractor all amounts due, and (2)| provide the Architect, 

Consultant or Contractor with the Owner’s written agreement to indemnify and hold harmless the Architect, 

Consultant or Contractor from all costs and expenses, including the cost of defense, relatedto claims and causes of 
action asserted by any third person or entity to the extent such costs and expenses arise from the Owner’s'alteration 
or use of the Instruments of Service. j ] { 

i 1 ] 

j I j < 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or, uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases! the! 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services orTvork for 
any of them, from all claims and causes of action arising from or related to such uses. The terms of this Section 
12 . 3.2 shall not apply if the Owner rightfully terminates this Agreement for cause under Sections 13 . 1.4 or 13 . 2 . 2 . 

ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment 
§ 13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Buijd 
Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformance and ! 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance of services under! this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give; seven days’ written j 
notice to the Owner before suspending the Work. In the event of a suspension of the Work, the Design-Builder'shrill 
have no liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming the 
Work, the Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in the 
interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and time to 
complete, the remaining Work shall be equitably adjusted. 

/ \ 

* § 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the Work performed prior 

to notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses * 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, 
and time to complete, the remaining Work shall be equitably adjusted. I j j 

j ! I j 

§ 13.1.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault of the 

Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ written 

notice. ~ .—.". 

§ 13,1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other 
party fail substantially to perform in accordance with the terms of this Agreement through no fault of the party 
initiating the termination. 

§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the 
Design-Builder for the Owner’s convenience and without cause. 

§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for j 

Work performed prior to termination and any other expenses directly attributable to termination for which the 
Design-Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation under this 
Section 13.1.6 be greater than the compensation set forth in Section 2.1. 
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§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment 
§ 13.2.1 Termination by the Design-Builder 

§ 13.2.1.1 The Design-Builder may terminate the Contract if the Work is stopped for a period of 30 consecutive 
days through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor, or their agents or 
employees, or any other persons or entities performing portions of the Work under direct or indirect contract with 
the Design-Builder, for any of the following reasons: j 

.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to 
be stopped; S j 

.2 An act of government, such as a declaration of national emergency that requires all Work to be 
stopped; 

.3 Because the Owner has not issued a Certificate for Payment and has not notified the Design-Builder 
of the reason for withholding certification as provided in Section 9.5.1, or because the Owner has not 
made payment on a Certificate for Payment within the time stated in the Design-Build Documents; or 
.4 The Owner has failed to furnish to the Design-Builder promptly, upon the Desigh-Builder’s request, 
reasonable evidence as required by Section 7.2.7. i ~ 5 

I ! v : 

it t i 

§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault of the Design-Builder, the 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing 
portions of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays or 
interruptions of the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate rrioreithan 
100 percent of the total number of days scheduled for completion, or 120 days in any 365-day period, whichever is 
less. 


§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of such termination. 

. ... “'1 j 

§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Desigh-Builder .or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the j 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respect to ] 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ written notice 
to the Owner, terminate the Contract and recover from the Owner as provided in Section 13.2.1.3. 

§ 13.2.2 Termination by the Owner For Cause 
§ 13.2.2.1 The Owner may terminate the Contract ifthe Design-Builder 

.1 fails to submit the Proposal by the date required by this Agreement, or if no date is indicated, within a 
reasonable time consistent with the date of Substantial Completion; / , 

.2 repeatedly refuses or fails to supply an Architect, or enough properly skilled Consultants, \ 

Contractors, or workers or proper materials; j ] , / 

.3 fails to make payment to the Architect, Consultants, or Contractors for services, jmaterials Or labor in 
accordance with their respective agreements with the Design-Builder; 

.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and 
orders of a public authority; or 
.5 is otherwise guilty of substantial breach of a provision of the Design-Build Documents. 

§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or remedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice, 
terminate employment of the Design-Builder and may, subject to any prior rights of the surety: 

.1 Exclude the Design-Builder from the site and take possession of all materials, equipment, tools, and 
construction equipment and machinery thereon owned by the Design-Builder; 

.2 Accept assignment of the Architect, Consultant and Confractor agreements pursuant to 
Section 3.1.15; and 

.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written 

request of the Design-Builder, the Owner shall furnish to the Design-Builder a detailed accounting of 
the costs incurred by the Owner in finishing the Work. f 


regulations, or lawikil 
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§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 13.2.2.1, the 
Design-Builder shall not be entitled to receive further payment until the Work is finished. 


§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Contract and are expressly included in the performance of the Work 
covered by the Design-Builder’s performance bond. j 1 

I 

i : --- 

§ 13.2.3 Suspension by the Owner for Convenience 1 

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrupt the 
Work in whole or in part for such period of time as the Owner may determine. 

! i 

§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by 
suspension, delay or interruption as described in Section 13.2.3.1. Adjustment of the Contract Sum shall include 
profit. No adjustment shall be made to the extent 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another pause 
for which the Design-Builder is responsible; or j ; • 

.2 that an equitable adjustment is made or denied under another provision of the Contract, j j 

§ 13.2.4 Termination by the Owner for Convenience 

§ 13.2.4.1 The Owner may, at anytime, terminate the Contract for the Owner’s convenience and without cause. 

§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the 
Design-Builder shall 

.1 cease operations as directed by the Owner in the notice; 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 
and, 

.3 except for Work directed to be performed prior to the effective date of termination stated in the 
notice, terminate all existing Project agreements, including agreements with the Architect, 
Consultants, Contractors, and purchase orders, and enter into no further Project agreements and j j 
purchase orders. 

§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination. 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION 

§ 14.1 Claims ( ■ \ \ 

§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, payriient of 
money, or other relief with respect to the terms of the Contract. The term "Claim" also includes other disputes and 
matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The i 
responsibility to substantiate Claims shall rest with the party making the Claim. j 

] i 1 ! 

§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by law. 

§14.1.3 Notice of Claims 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner or Design-Builder must be 
initiated by written notice to the other party within 21 days after occurrence of the event giyingffise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 

§ 14.1.3.2 Claims Arising After Final Payment. After Final Payment, Claims by either this Oyvner or 
Design-Builder that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, pustbe initiated by 
prompt written notice to the other party. The notice requirement in Section 14.1.3.1 and the Initial Decision 
requirement as a condition precedent to mediation in Section 14.2.1 shall not apply. 


) 


( 


j 

i 

\ 


j 
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j 
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§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in 
writing or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of 
the Contract and the Owner shall continue to make payments in accordance with the Design-Build Documents. 

§ 14.1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion of the Work that 
relates to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property 
arising under Section 10.4. •' j 

j . . | 

§ 14.1.6 Claims for Additional Time 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, written notice as 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of cost arid of probable effect 
of delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary. 

§ 14.1.6.2 If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be 
documented by data substantiating that weather conditions were abnormal for the period of timfe, could not have 
been reasonably anticipated, and had an adverse effect on the scheduled construction. 

' ' 

§ 14.1.7 Claims for Consequential Damages 

The Design-Builder and Owner waive Claims against each other for consequential damages arising out of or relating 
to this Contract. This mutual waiver includes j 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, 
business and reputation, and for loss of management or employee productivity or of the services of 
such persons; and i 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of ! 

personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Work and otherwise available under this , 

Agreement. i 

J j j 

This mutual waiver is applicable, without limitation, to all consequential damages due to either party's termination! 
in accordance with Article 13, Nothing contained in this Section 14.1.7 shall be deemed to preclude an award of 
liquidated damages, when applicable, in accordance with the requirements of the Design-Build Documents. 

! 

§ 14.2 Initial Decision 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the Owner i 

and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 10.3 and 
10.4 ofthe Agreement and Sections B.3.2.9 and B.3.2.10 of Exhibit B to this Agreement, unless 30 days have 
passed after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed 
in writing, the Owner shall render the initial decision on Claims. 1 » : 

1 M 

§ 14.2.2 Procedure I , 

§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder/shall provide a| 
written response to Owner within ten days after receipt of the notice required under Sectiori 14.1.3.1. Thereafter, the 
Owner shall render an initial decision within ten days of receiving the Design-Builder’s response: (1) withdrawing 
the Claim in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. 

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner will take one 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3.1: 

(1) request additional supporting data, (2) render an initial decision rejecting the Claim in wlioleor in part, 

(3) render an initial decision approving the Claim, (4) suggest a compromise or (5) indicatejthaf it is unable to render 
an initial decision because the Owner lacks sufficient information to evaluate the merits of the Claim. 

M U 

§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information from 
persons with special knowledge or expertise who may assist the Owner in rendering a decision. The retention of 
such persons shall be at the Owner’s expense. * .- . 


AIA Document A141 ™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 09:55:48 on 11/17/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1496534068) 


PAPR - 003884 




§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional 
supporting data, the Design-Builder shall respond, within ten days after receipt of such request, and shall either (1) 
provide a response on the requested supporting data, (2) advise the Owner when the response or supporting data will 
be furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of the response or 
supporting data, if any, the Owner will either reject or approve the Claim in whole or in part. 

§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor; dnd (3) identify any 
change in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties 
but subject to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute 
resolution. 

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of 
Section 14.2.6.1. j i 

§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other 
party file for mediation within 60 days of the initial decision. If such a demand is made andtheiparty receiving the 
demand fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue 
binding dispute resolution proceedings with respect to the initial decision. '■ 

i 1 I 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify the 
surety, if any, of the nature and amount of the Claim. If the Claim relates to a possibility of,a Design-Builder’s 
default, the Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resblviftg the 
controversy. .. ... 

| (Paragraph deleted) 

§ 14.3 Mediation 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those 
waived as provided for in Sections 9.10.4, 9.10.5, and 14.1.7, shall be subject to mediation as a condition precedent 
to binding dispute resolution. 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation shall proceed in advance] 
of binding dispute resolution proceedings, which shall be stayed pending mediation for a period of 60 days from the 
date of filing, unless stayed for a longer period by agreement of the parties or court order. 

§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the 
place where the Project is located, unless another location is mutually agreed upon. Agreements reached in 
mediation shall be enforceable as settlement agreements in any court having jurisdiction. 


| (Paragraphs deleted) 

ARTICLE 15 MISCELLANEOUS PROVISIONS 
§ 15.1 Governing Law 

| The Contract shall be governed by the law of the place where the Project is located. 

§ 15.2 Successors and Assigns 
§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents. Except as 
provided in Section 15.2.2, neither party to the Contract shall assign the Contract as a whole without written consent 
of the other. If either party attempts to make such an assignment without such consent, that party shall nevertheless 
remain legally responsible for all obligations under the Contract. i f 

! | 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing 
construction financing for the Project, if the lender assumes the Owner’s rights and obligations pider the 
Design-Build Documents. The Design-Builder shall execute all consents reasonably required to facilitate such 
assignment. L--- ...- 
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§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, 
other than those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates for 
review at least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, 
Architect, Consultants, or Contractors to execute consents reasonably required to facilitate assignment to a lender, 
the Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are consistent with 
this Agreement, provided the proposed consent is submitted to them for review at least 14 days;prior to execution. 
The Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents 
that would require knowledge, services or responsibilities beyond the scope of their services. 

; S 

§ 15.3 Written Notice 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or. sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging functionality of BIM and/or project 
management software used by the parties for the project, 

1 ! j j 

§ 15.4 Rights and Remedies ; ’ 1 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available j 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwis'e imposed 
or available by law. 

§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of a right or duty , 
afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a 
breach thereunder, except as may be specifically agreed in writing. 

§ 15.5 Tests and Inspections 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required by the Design-Build , 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of public; 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections land 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with the appropriate public ] 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall give the 
Owner timely notice of when and where tests and inspections are to be made so that the Owner may be present for 
such procedures. The Owner shall bear costs of(l) tests, inspections or approvals that do not become requirements 
until after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes 
or applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder. 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspection or approval not 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangements for such additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely notice 
to the Owner of when and where tests and inspections are to be made so that the Owner may be present for such 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expense. 

i i.J L. 

§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15.5.1 and 15,5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made 
necessary by such failure shall be at the Design-Builder’s expense. 

§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Build 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. 

§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Bin ld ; Documents, the 
Owner will do so promptly and, where practicable, at the normal place of testing. , 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid 
unreasonable delay in the Work. i 
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§ 15.6 Confidential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential 
Information constitutes a warranty to the party receiving such Confidential Information that the transmitting party is 
authorized to transmit the Confidential Information. If a party receives Confidential Information, the receiving party 
shall keep the Confidential Information strictly confidential and shall not disclose it to any other person or entity 
except as set forth in Section 15.6.1. 

] i 

§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information's required by law or 
court order, including a subpoena or other form of compulsory legal process issued by a court dr governmental 
entity. A party receiving Confidential Information may also disclose the Confidential Information to its employees, 
consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential 
Information as set forth in this Contract. 

! i 

\ I 

§ 15.7 Capitalization 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles of numbered articles or 
( 3 ) the titles of other documents published by the American Institute of Architects. 5 j 

i i i 

§ 15.8 Interpretation , 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as ''all"; and 
"any" and articles such as "the" and "an," but the fact that a modifier or an article is absent front one statement and 
appears in another is not intended to affect the interpretation of either statement. 

§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such recognized 
meanings. 

Conduct of the Architect’s Principal, Employees, Agents and Representatives 

i . i j 

The safety and security of District staff, students and the general public are of utmost priority to the 
District. To that end, the Architect shall be responsible for ensuring compliance by the Architect and any 
employees, agents or representatives of the Ar chitect, including all Design Consultants, to the following; 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. 

15. No fraternizing with, threats to, or use of abusive or profane language in the presence pf students, parents, 
visitors, or District representatives, agents, or employees. 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horry County Board of Education policy. ’ Violations 
of such policy shall result in a civil penalty of up to $1,000 per occurence to tile individual fespohsible 
and/or the Architect for whom the individual is a Principal, employee, agent, or representative. j 

D. Secure SLED (State Law Enforcement Division) criminal background checks on |U the Architect’s 

Principals, employees, agents, and representatives performing work on District property and contractually 
require the same of all Design Consultants, their employees, agents, and representatives. No employees, 
agents or representatives of the Architect and Design Consultants having committed violent crimes, crimes 
against children, or crimes of moral turpitude are allowed access to the District’s premises. Such SLED 
criminal background checks shall be maintained on file in the offices of the respective Architect arid Design 
Consultant and made available to appropriate District personnel or the District’s legal counsel immediately 
upon request. / 

Promotional Materials 

i i \ 

The Design Builder shall have the right to include photographic or artistic represeritations of the design of 
the Project among the Design Builder’s promotional and professional materials. The Design 
Builder shall be given reasonable access to the completed Project to make such representations. The District 
shall provide professional credit for the Architect and Design Builder in the District’s promotional 
materials for the Project. The Architect shall not make any representations in promotional and professional 
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materials other than the identification of the District without the District’s approval of the written copy prior to 
submission, printing and distribution. This condition shall survive termination or completion of this Agreement. 


Drug-Free Workplace 


The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and 
supervising all drug-free programs in connection with the performance of this Agreement. Th^ drug-free programs 
shall conform to Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code of Laws as 
may be amended. 


Right Audit Project 


The District shall have the right to audit the books and records of the Architect to the extent that the books and 
records relate to the performance of this Agreement and shall include all pricing and Change Order (Attachment 
E) data. Such books and records related to the work covered under this Agreement shall be maintained by 
the Architect for a period of not less than three (3) years from the date of final payment to the Architect under 
this Agreement. This requirement shall also apply to any Design Consultants performing services under the 
Architect’s direction. i j I 

I I Li 

The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two (72) hours of notification at 
no additional cost to the District. This requirement shall survive termination or completion of the Agreement. 


Traffic Control On-Site and Off-Site: The Contractor shall conduct its operations in a manner to not 
interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina Department jof 
Transportation. The worksite shall be confined to the smallest area possible allowing maximum use of Streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. 
The Contractor shall use worker and traffic control signs and devices necessary to comply with Section VI of U.S. 
Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices for Streets 
and Highways (Washington, DC: GPO) as may be amended, to facilitate traffic control on public roads, streets, or 
highways when work performed obstructs public traffic. When such traffic areas are obstructed to any extent by 
work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. Tire workers so designated 
shall not be assigned any other duties while engaged in directing traffic. 

Safety Designee: The Contractor shall designate a competent individual at the worksite whose duty Shall be 
the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards 
and requirements. The competent individual shall serve as spotter where there is exposure of'pedestrians, students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or cither safety 
barriers are in an upright position to prevent ingress and egress to "lay down" areas or work areas by unauthorized 
individuals. 


Licenses and Permits: During the term of the contract, the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licenses, ifany), permits, 
inspections and related fees for each or any such licenses, permits and/or inspections required by state, county, 
city or other government entity or unit to accomplish the work specified in this solicitation and the contract. 

i / 

Iran Divestment Act: The Iran Divestment Act List is a list published by the [State] Board pursuant to 
Section 11- 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at 
the following URL: htt p://Drocuiement.sc . gov/PS/PS-irandi vestinent.phtm(.) Consistent with [section 11-57-310(B), 
the Contractor shall not contract with any person to perform a part of the Work, if, at the time you enter into a 
subcontract, that person is on the then-current version of the Iran Divestment Act List 

Immigrant Workers: The "South Carolina Illegal Immigration and Reform Act" requires all employers to verify the 
legal status of new employees and prohibits employment of any worker who is not legally in this country and 
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authorized to work. Effective January 1, 2012, all South Carolina employers are required to enroll in the U.S. 
Department of Homeland Security’s E-Verify program and verify the status of new employees within three business 
days, using E-Verify. Failure to use E-Verify to verify new hires will result in probation for the employer or 
suspension/revocation of the employer’s business licenses. 

SC IMMIGRATION LAW. S.C. Code § 8-14-40 Compliance: Design-Builder certifies .that the Design-Builder 
will comply with the requirements of S.C. Code § 8-14-10 etseq. and agrees to provide to the Owner any 
documentation required to establish either: (a) the applicability of that chapter to the contractor, Subcontractor, and 
sub-subcontractor; or (b) the compliance with this that chapter by the contractor and any subcontractor or 

sub-subcontractor. j 

1 

, - - ..•• -- - - 

Business license, insurance, and bonds must be obtained prior to issuance of a Notice to Proceed. Failure to obtain 
these within thirty (30) days of execution of the agreement makes this Agreement voidable at the option of the 
Owner. j | 

ARTICLE 16 SCOPE OF THE AGREEMENT 

§ 16.1 This Agreement is comprised of the following documents listed below: 

.1 AIA Document A141™--2014, Standard Form of Agreement Between Ownqr ar)d Design-Builder 
.2 AIA Document A141™—2014, Exhibit A, Design-Buiid Amendment, if executed 

.3 AIA Document A141™-2014, Exhibit B, Insurance and Bonds 

i : ! 

.4 j I 

(Paragraphs deleted) 

Design-Builder’s Proposal as accepted by the Owner. 

This Agreement entered into as of the day and year first written above. 


__ j I 

DESIGN-BUILDER (Signature) P 

Robert Ferris, Authorized Member _ i 

(Printed name and title) 


OWNER (Signature) 

| John K. Gardner, Chief Financial Officer 
(Printed name and title) 
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Additions and Deletions Report for 

® Tli 

AIA Document A141 -2014 


This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text. Added text Is shown underlined. Deleted text Is indicated with a horizontal line through the original AIA text. 


Note: This Additions and Deletions Report is provided for Information purposes only and Is not Incorporated ln(o or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 09:55:48 on 11/17/2015. 
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.! 

AGREEMENT made as of the 19th day of November in the year two thousand fifteen (20)5); 


Horry County Schools, South Carolina, a political subdivi sion of the State of Sou th Carolina. 

335 Four Mile Rd [ PO Box 260005 

Conwav. SC 29528 

District Office Phone 843.488.6700 


FIRST FLOOR ENERGY POSITIVE LLC. 
333 Fayettevill e St.. Sui t e 225 
Raleigh. NC 27601 




/ 





Additions and Deletions Report for AIA Document A141™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. 
WARNING: This AIA* Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA°‘ 
Document, or any portion of It, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. 
This draft was produced by AIA software at 09:55:48 on 11/17/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1496534068) 


PAPR - 003890 




§ U.5 i 


3, the Design Builder’s 


Number notjised. 


Per "Design Requirements" p u blished for Solicitation No. 1415-91 as amended through the Board of Educati on’s 
action November 2. 2015. 


§ 1.1.7 The Owner’s design and construction milestone dates: 


t 3-Phasedeompletiondates: 


4— Substantial Oompletron-datev 


-Othermilestone dates: 


Per "Design Requirements" publish e d for Solicitation No. 1415-91 


SFL+A Architects. P.A. 333 Fayetteville Street Suite 225. Raleigh. NC 27601. , 

: i 


Per De sign-Bu ilde r’s Prop osal to Owner pursuant to Solicitation No. 1415-91. - 


Per Desien-Builder’s Proposal to Owner pursuant to Solicitation No.1415-91. 


Per "Design Requirements" published for Solicitat i on No. 1415-91 (Summ a ry of S ervices Re 
PAGE 4 
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Executive Director of F acilities for a designee identified in writing by the owner.') 

Horry County Sch ools 

Faciliti es Department. 1160 E Hi ghway 50 

Con w ay, SC 2 9526 

843,488.6965 


N/A 

Functional Perfor manc e Co nsultant (TBD) 


Robbie Ferris. S.C. AR.6106 
FIRSTFLOOR ENERGY POSITIVE I.LC, 

333 Fayetteville St,. Suite 225. Raleigh. NC 27601 
919-573-6350 


(Check the appropria te b ox. I ft he-Qwne r and-D e sign Build e r do not s e l e ct a me thod of b i nding di s pute r e solution 
b e l ow , - or do not s ubs e qu e ntly agr ee in writing to a binding dis pute resolution ot her than l i tigation, - Claims will be 
resolve d by litigation in a court of competen t j ur is diction.) 



{--X_] Litigation in a court of competent jurisdiction 

{-]— OXhw-fSpeeify) 

jurisdiction, noniurv before a circ uit judge in Horry County, SC. 
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§ 1.4.7 Owner. The Owner is the person or entity identified as such in the Agreement and is referred to throughout 
the Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s ^ 
authorized representative. The Owner may have employe es tha t are design professional s or oth erwise ski lled in 
construction or construction mana ge ment and such emp l oyees may, from time to time, p erform v arious tasks or 
duties for or on behalf of the O wner u nder this Agreement. However , it is specifically understood that the Owner 
(including th ese ag e nts and employees! has no o b ligation or duty to apply specialty or p r ofess io nal knowledge arid 
skilJLand shall not be h el d to have undertaken to pro vi de or perform any aspect of the Owner’;; pef f ormance of this 
Agreeme nt as a design prof essional or specially skilled and knowle dgeable construction industry member or • > 

construction manager, and this principle a pplies regardless of the Owner’s posit i on titl es or office division titles as 
mav be applicable to such employees, 

PAGE 6 

The Design-Bui lder mav invoice the Design-Builder mav invoice the owner for not more than five hundred 
thousand dollars ($500,000) for its Work perf ormed prior to the ex e cutio n of the Desi gn-Build Ame nd ment. This 
amount is within and part of the price agreed i n the Design-Build Amendment . 

I I i 

§ 2.1.2 Th e hourly billing rat e s for services of th e Design Build e r and th e D e sign Build e r’s Architect, Con s ultants 
and Contractors, if any, ar e s e t forth below. j 1 

(If applicable, attach an exhibit of hourly billing rates or insert thorn below.) 
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I and subsistence; 


3-Fees-! 


5-Postage r handl ing-anddel i very: 


.8-AH-taxes levied-on 

dF — Oth e r Proieot relat e 


Design-BuiIder’s Arehiteot, Gonsultants and < 


§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. Amounts unpaid 
Forty-five f 45 ) days after the invoice date shall bear interest at-the ■rate-eRtei=ed-belew r efHn-#te-ttbsenee thereof at 



Building Permit and Other Permits and Fees: No general building permit is required in accordance with 


6-9-1 10 of the South Carolina Code of Laws; howeve r, the Contractor shall be require d t o prov id e me chanical! 
electrical, plumbi ng and other such permits which may be required for purp oses of inspec ti on at no additio nal 
cost to the Distr ict. Except for permits a nd fees which are the resp onsibility of the Con tract or in the Contract 
Documents , the District shall secure and pay for necessary ap provals, easements, as sessm e nts, : utili t y im pact! 
fees, permits, and such charges req uired f or the successful completion of the work. \ 
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§ 3.1.6 When the Owner’s Design Req uir ements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder, 


The Office of School Facilities (OSF1 shall determine the enforcement and interpretation'of all the applicable 
codes and referenced standards on state b ui ldings, i ncluding the District’s school facilities. 
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§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work, ©n-a monthl 
ba s is , or-ot - herwis e a s agr ee d to by the Owner and D e sign Builder, As stated in the Design R equirements, the 
Design-Builder shall submit written progress r e port s to th e Own e r, r eport s, p hotographs of Work in progress , and 
other data to the Owner electronically, or through the Owner’s option, project management software, showing 
estimated percentages of completion and other information identified below: 


.12 Additional information as agr ee d to - by th e Own e r and Desig 
through its project management software data requirements. 


aated by the Owner 
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§ 3.1.10 Certifications. Upon th e Own e r’s written - r e qu es t - , ■ -t h e D e sign Build e r s hall obtain from Design-Builder 
sh all inclu de in each Application for Payment a certification from each of the Architect, Consultants, and 
Contractors, and furnish to the Owner, these certifications with respect to the documents and services provided by 
the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, information and belief, the 
documents or services to which the certifications relate (i) are consistent with the Design-Build Documents, except 
to the extent specifically identified in the certificate, and (ii) comply with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities governing the design of the Project; and (b) that 
the Owner and its consultants shall be entitled to rely upon the accuracy of the representations;and statements 
contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shall not be required to 
execute certificates or consents that would require knowledge, services or responsibilities beyond the scope of their > 


§ 3.1.11.3 The Design-Builder shall perform no portion ofthe Work for which the Design-Build Documents require 
Submittals until the Owner or its des i gnee has approved the respective Submittal. 


PAGE 10 
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-.2 — Site-plan; 



he Design-B uilder’s ' 


Construction Proposal shall include the following: 


A list of the Preliminary D e sign documents and other information, including the Design-Builder’s' 
clarifications, assumptions and deviations from the-Owner’s Criteria T the O wner’s or iginal Design 
Requirements and th e Design-Builder’s orig inal Proposal Develo pment Documents as proposed in 
the Owne r’s procurement lead ing to this Agreement , upon which the Design-Builder’s Proposal is 
based; 

The proposed Contract Sum, including the compensation m e thod and y-i f ba se d upon-the Cost of th e 




The proposed date the Design-Builder shall achieve Substantial G 
beneficial occupancy, if a pplicable a nd acceptable to the Owner): 


for phased 


.6 The date on which the Design-Builder’s Co nst ructio n Proposal expires. 
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§ 4.4.2 Submission of the Design-Builder’s Constructio n Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 


$ 5.1.2.1 The Design-Bui lder s hall subm it thre e copies of all Construction Documents pre pared and submitted to 
Regulator y Agen cies as a portion of the permitti ng and appro val process for this work. 
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Maintenance of Record Drawings: The Contractor shall maintain at the worksite one (T) record copy of the 



Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract , 
term a quality control program, designed to ensure the work performed is in accordance with the Contract 


Doc u ments, including a ny changes, at all times and i n all resp ects. The program shall incl u de pro vid ing daily ! 
superv isi on a nd conducting frequent inspection s by the W orksi te Su p erintendents'). 1 


1. Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees to abide 


by al l ap plicab le laws pertaining t o employment including, by wav of il lu strati on and n ot limi tat ion, th e fol lowing : 

A. Title VII of the Civil R i ghts Ac t of 1 96 4. as may be amended. 

B. Age Discriminat io n in E mployment Act of 1964. as may be amended. 

C. Tit le I of the Americans Disabilities Act of 19 9 0. as m a y be amended. 

D. Equal Pav Act of 1963, as may be amende d. 

E. Fair Lab or Standards Act as may be amended. \ 

F. South Carolina Wages Act. Code 37-10-10 et seq.. as may be amended. i 

G. South Carolina Worker’s Compensation Act Code 42-1-10 et sen ., as may be 1 amended. j j 

| I { j 

Th e Contra ctor shall n ot discriminate against any emplo ye e or ap plica nt for employment bec au se of r ace,« 
religion, color, sex, age, han dicap, or national origin except when such condition is j a bona fid e 
occupational qualification reasonably ne ces sary f or normal operations of the Contractor. The Contractor, in 
all solicitations or advertisements for emplo yees, shall state th e Contractor is an "Equal Opportunity 
Em ployer." The Contractor agrees to post in conspic u ous pl ac es, vis ibl e to employees and applicants for 
employment , notices setting forth the provisions o f this no n discri mination clause and shall include the 
provision of this pa r agraph in every subcont ract or purchase agreement of more tha n 
$ 10 . 000 . / 

j 

Employment Taxes and Benefits: The District shall not withhold from the contract payments any Federal or 


State income taxes, or any employment-related taxes normally withhe ld on the District’s employees. Furth er, the 
District shall not provide any employment related insurances or other benefits such as worker’s compensation for 


the benefi t o f any Contract or, subco nt ractor or supplier employees. 
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Project Key Staff - Proje ct M anager: The Contra ct or shall assign a skill ed, ex perie nced, and dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manag e r shall s ecure the materials of proper 
quality and quantify to meet the Contract Documents and manage the appropria te tim ing of all materials, 
sub-contracted work, an d Co ntractor provided labor to ensure the continual progress of the wo rk to meet the 
substantial completio n date. T he Contrac tor shall not change the Project Manager identified in th e Scope of Work 
(.Exhibit A) or the duties and status of the Project Manager during the cou rse of the project without approyaLpfthe 
District, i i 


Project K ey St a ff — Worksite Superintendent(s): The Con tracto r sha ll e mploy at least'one (1) full-tim e, 
competent Worksite Superintendent and, if required by the Contract Documents, an add itional part-time or 
full-time, competent secondary Worksite Superinte ndent if expe dient for the siz e and s cope! o f the project. Exhibit 
A identifies the Worksite Superintendentfs). N o less than one (’ll Worksite Superintendent shall be in attendance 
at the worksite at all times duri ng performance of any w ork by t he Contractor's own forces or Subcontract or s and 
during delivery of any materials. The Worksite Sup erintendent shall not perform the w ork of any trade or other 
duties: h o wever, the secondary Worksite Superinte n dent ma y perform part-time work of a trade o r the duties of 
OSI1A Compliance Officer or fireguard, if appro ved by the District T he Cont ractor shall not change any Worksite 
Superintendent iden tified in t he Scop e of Work (Exhibit A) or the d uties or status of same during the course of the 
project without ap proval of the District. The Worksite Super in tendents') shall enforce! strict discipline!a nd 
good o rder among the Contractor’s repres en tative s, agents, employees, subco nt ractors and suppliers. j 

I ! i 

Worksite Communications: The Project Manag er and Worksite Superintendentfs! are Irepiresentat ive s of the 


D esign Builder and commu nications given to them , either orally or in w riting, shall be as I 
Pri ncip al o f the D esign Builder. 


: as if given to the 


PAGE 12 


§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
b uilding p e rmit as well a s any oth e r permits, fees, licenses, and inspections by government agencies, necessary for > 
proper execution of the Work and Substantial Completion of the Project. . 1 j 
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§ 5.7.2 If the Design-Builder chang e s desi res to change any of the personnel, Contractors or suppliers identified in 
the Design-Build Amendment, in cludin g but not limited to any contractor or design professional identified b y the 
Design-Builder in its Request for Qual i fications response, th e Desi gn-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professiona l. Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in. writing, stating (1) whether the Owner has reasonable objection to the 
proposed new p ersonnel, de sign professional. Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection., 


§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. Ifth e r-ejeete d p ers 


The-I n addition to any Owner requ ir ements to keep electronic proj e ct dat a up to date, the Desien-Builder shall 
maintain at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction 
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Documents, in good order and marked currently to indicate field changes and selections made during construction, 
and one copy of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with 
Section 9.10.2 as a record of the Work as constructed. 
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§ 5.14.3 The Design-Builder shall reimburse the Owner and other co ntr actorfsl for costs the Owner inours that are 
payable to a separate contractor and othe r contra ctorfsl. respectivel y , incur because of the Design-Builder’s delays, 
improperly timed activities or d e fectiv e construction. The Owner shall be r e sponsible to the Design Builder for cost 


Work or defective construction. 
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.5 Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to 
the Work; provided that costs of premiums, permits, and taxes that are based on marginal additions 
to an existin g sum or quantity may all be reason abl y estim ated subject t o correction at the time o f 
Final Payment or other agreed time when the actual costs of the marginal additi ons‘can be deter mine d 
or mutually agreed upon; and 

.6 Additional costs of supervision and field office personnel directly attributable to the change. \ 

j I ; ) 

All owable Overhead and Profit Charges: Ad dition al over head and profit attributable to t he change in contract 
pricing sh all not exce ed the following; j 

A. _ For work performed by the Contractor's o wn f orce s, a maximum of ten percen t ('10%') o f the all o wabl e direct 

costs or the unit pric in g negoti a ted at the time of a ward. 

B. For work performed by a subcont ractor’ s own fo rc es, a m ax imum o f ten pe rcent ( 10%) of th e allow able direct 
costs. 

C. For w ork p erform ed bv a subcontractor, overhead a nd profit of a maxi mum o f five percent (5%fis 
allowable bv the Contractor fo r admini stration of t he su b- contract. 

J . v • " j 1 

Retainage: The District requires a r etaina ge of three and one- half percent (3.5%') of the total; contract price, as ma y j 
be amended bv any a p proved Chanee Order, to be withheld from the Contractor’s payments throughout the term.bf j 
th e Contract Agree me nt and payable at the time of final payment a fter a) f ull co m pletion of all work to be p e rformed 1 
a nd all r eq uirements established in the Contract Agreement and acceptance bv t h e Distr ict, bl su bm ittal o f all 
closeout documents, and cl submittal of an affi davit of payment of debts/cl aims. if requeste d bv t he District for 
every subcontractor who perform ed work on the project evidencing they ha ve re ceived final payment of undisputed 
work and retainage withheld. As a cond itio n of the contract no more tha n t hree a n d one-half perc e nt (3 .5%) shall 
be ret aine d from the p rogress payments of any s ubc ontr act or bv the Contractor until final completion of that p ortion 
of the wor k. Prompt payment of retainage to all subcontractors at final complet i on of their acceptable work 
regardless of timing during t he contract is m a ndatory. The Contracto r shall, at final completion, ensure no amotat 
of the Contractor’s re tained fu nds is allocable to the co m pleted and acce p ted wo rk of any subcontr actor n or to 
materials or eq uipment purchased from any sup plier unless su c h amo unts are in dispute and the Contractor ha s not 
re quested payment for su ch d ispu ted amounts to date. Such amounts in d i spute s hal l be identified on the j j 

Contractor’s affidavit of p ayment of d ebts/cla i ms submitted with final docume nts. i ’■ 5 1 

s 
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§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to e valuat e , giv e notice of or e nforce m e chanic’s 


give notices < 


commencement and t ake other action to protect the integrity and exclusivity of the | 
PAGE 18 
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§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing building la nd de velop ment, zoning , and 
other permits, licenses and inspections. 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 


If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 
Design-Builder shall pay the difference to the Owner. For Work on the critical path t o beneficia l ^occupancy of the 
Project ( or de fined component th ereof) the ten-da y perio d re ferenced herein is reduced to five 15 ) days dur i ng the 
60 days prior t o sub stantia l completion a s sho wn on the last schedule properly submitted undef §_3.1.9. 

|J || 
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8 8.1.4 LIQUIDATE D DAMA GES FOR LATE SUBSTANTIAL AND FINAL COM PLETION OF THE WORK . 

The O wner and the Contra c tor agree that time is of the ess e nce and that the Owner will suffer significant d amage. 
hardship, and loss if the W ork is not substantially completed within the Contra c t Time . Damages the Owner will 
incur as a result of breach of contract bv failure to achieve substantial completion are: use of relocatable classrooms; 
use of alternate sites for the educational progra m: disruption of class locat ions: disru ption of athletic proeratri: 
disruption of public service activities planned for the project: loss of rental of the project: security risks due to 
comingling of project workers with additional persons on and near the site: additio n al safety risks of equipment, j 
vehi cles, a nd unfinish ed wo rk on the campus during the academic term: general disruption of the teac hi ng an d \ 
learning process due to project activities during the ac ademic term: moving equipment during the academic term j 
when students and full staff are pre s ent: harm to the Owner’s reputation and established goodwill among the 
community, parents, students, and staff due to late delivery of th e project: loss of student morale and academic 
performance due to the on goin g Work du ring the academic term: harm to the Owner’s public relations: disruption 
and ineffic iency of the management of all the Owner’s facilities and other current constructio n proje cts. The 
measurement of suc h da mages is d ifficult. Acc ordingly, such damages are converted to Liq uida ted Damages as 
follows: for each day the Work is not Substantially Complete beyond the Contrac t Time allowed for Substantial 
Completion, liquidated damages of $100 0 will be due from t h e Des ig n-Builder to the Owner: ; for each daV,the -. 
W ork is not Finally Complete b eyond th e Contract Time al lo wed fo r Final Comple tion, liquidated^ damages of $1500 
will be due from the Design-Builder to th e Own er. ! * ■ 


§- 8- .3;3 This Section 8 .2 does not pr e clude recov e ry of damag e s for d e lay by cither par - ty under oth e r provisions of 
th e- D e sign Build Docum e nts. 

8 8.2.3 Weather Delays: When a d verse weather conditions are t he basis for a re quest for additional time, such 
re quest shall be documented bv da ta substantiating the weather conditions a) were abn or mal fo r a period of time 
which could not have been reas onably anticipated: b) had an adverse effect on t he wo rk schedu led. and alterna te 
work unaffected b v the weather could n ot have been d one; and c)_had an advers e ef fect on the construction schedule 
such that the loss of work time will adversely impact the established c ompletion date. The Co ntractor must m ake 
every e f fort to mitigate the pot e ntial effect of t he weather on the constr uction schedule including, but not limite d to. 
rescheduling of subcontractors, pumping w at er from work areas, r escheduling work hours to alternate work days 
within the work wee k, or o ther s uc h actions. Such time extension request sh a ll be in writing and submi tted to t he 
District for approv al with in ten (10) da ys from the end of the event causing the im pact on th e cons tructi on schedule. 

Additions and Deletions Report for AIA Document A141 ™ - 2014. Copyright @ 2004 and 2014 by The American Institute of Architects. All rights reserved. 
WARNING: This AIA 61 Document is protected by U.S. Copyright Law ami International Treaties. Unauthorized reproduction or distribution of this A!A F 
Document or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. 
This draft was produced by AIA software at 09:55:48 on 11/17/2016 under Order No.0239586208_1 which expires on 07/14/2016, and Is not for resale. 

User Notes: (1496534068) 


PAPR - 003899 







An extension of time not requested within the appropriate time period shall not be considered. The app roved 
extension of time shall be incorporate d in the n ext Ch a nge Order. 

§ 8.2.4 Anticipated Weather Dela ys: A total of five ( 5) days per calendar month (n on-cumulativel shall be 
anticipated by the Contrac tor as "ad verse weather." and such time sh all no t be co n sider ed justi fi cation for an 
extension of time. Such anticipate d adver se weather days are es ta blishe d only for normally scheduled work days, 
excluding Saturdays, Sund ays and major holidays, unless such adverse weath er conditions on those days are severe 
enough to impact the sch e duled work on the following work day. If adverse weather days beyond the five (5) days 
anticipated are substa ntiated and the Contractor could not mitigate the impact of the additional; adverse weather 
days, an extension of time may be allowed on ly to the extent of the actual impa ct on the last approved constructio n 
schedule and only to the extent of one (11 full day of extended tim e for each lull working d ay of ad vers e weath er 
conditions w hich pre vente d a forty-hour work week within a seven (71 day calendar week. Airequest for adverse 
weather extension shall not be allowed after the date establi shed for substantial completion. ) I 


PAGE 21 

• | \ 

The Owner shall, within seven- twentv-on e days after receipt of the Design-Builder’s Application for Payment, issue 
to the Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and 
notify the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as 
provided in Section 9.5.1. j j j 
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repeated or substanti al failure to carry out the Work in accordance with the Design-Build Documents. 


§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the j 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. If th e D es ign! Builder fail s to 

Contractors to ascertain whether they have been properly paid. The Owner shall have no obligation to pay or to see 
to the payment of money to a Consultant or Contractor, e xc e pt as may o th e rwis e -bo re quir e d by law. Contractor. 







fiduc ia ry l iability or tort 1 i a bility on the part of i h e D es ign - Build e^fiaMyeae h - of -tf u s Tef -shall - entitle-any-person or 
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§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall prepare and submit to the Owner anfoccupancy peri 
issued by th e So ut h Carolina Office of School Facilitie s and a comprehensive list of items to be completed or 
corrected prior to final payment. Failure to include an item on such list does not alter the responsibility of the 
Design-Builder to complete all Work in accordance with the Design-Build Documents. 1 {__. .. . 


Additions and Deletions Report for AIA Document A141™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. 
WARNING: This AIA®’ Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA 1 ’ 
Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law- 
This draft was produced by AIA software at 09:55:48 on 11/17/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1496534068) 


PAPR - 003900 












§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will prepare for 
the Owner’s signature an occupancy permit issued by the South Carolin a Office of School Facilities and a 
Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial 
Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of 
Substantial Completion. 
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.2 

.3 

A 


failure of the Work to comply with the requirements of the Design-Build Documents; er 
terms of special warranties required by the Design-Build Dee u m e nts.D o cumenfe; | 
post-occupancy services to be provid ed by or through the Design-Builder. 


i 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work eithe r rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered ibefbre 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such \ 
rejected or noncon f orm ing Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 
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§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within on e- y e ar -two years; after 
the date of Substantial Completion of the Work or designated portion thereof or after the date for commencement of > 
warranties established under Section 9,9.1, or by terms of an applicable special warranty required by. the 
Design-Build Documents, any of the Work is found not to be in accordance with the requirements of the 
Design-Build Documents, the Design-Builder shall correct it promptly after receipt of written notice from the Owner j 
to do so unless the Owner has previously given the Design-Builder a written acceptance of such condition. The 
Owner shall give such notice promptly after discovery of the condition. During the one-vetu Nwo-vear p eriod for 
correction of the Work, if the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity 
to make the correction, the Owner waives the rights to require correction by the Design-Builder and to make a claim 
for breach of warranty. If the Design-Builder fails to correct nonconforming Work within a reasonable time during 
that period after receipt of notice from the Owner, the Owner may correct it in accordance with Section 7.9. 

1 / \ v' 

§ 11.2.2.2 The one - y e ar t wo-year period for correction of Work shall be extended with respect to portions of Work , 
first performed after Substantial Completion by the period of time between Substantial Completion and the actual 1 ’ 
completion of that portion of the Work. ; j j 

§ 11.2.2.3 The one-year-two-year period for correction of Work shall not be extended by corrective Work performed 
by the Design-Builder pursuant to this Section 11.2. 


§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the one-year 
two-year period for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the 
Design-Builder to correct the Work, and has no relationship to the time within which the obligation to comply with 
the Design-Build Documents may be sought to be enforced, nor to the time within which proceedings may be 
commenced to establish the Design-Builder’s liability with respect to the Design-Builder’s obligafions other than 
specifically to correct the Work. 
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If the Owner prefers to accept Work that is not in accordance with the requirements of the Design- Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance o f Noncon for ming Wo rk may onl y be evidenced by written agreeme nt s pecifyin g the 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work sh all not become accepted 
Work by inaction or im plic ation. j j 

i I 
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§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service solely and exclusively for purposes ofeonstructing, using, 
maintaining, altering and adding to the Project, provided that the Owner substantially performs itsjjobligations, 
including prompt payment of all sums when due, under the Design-Build Documents. The licensejgranted under this 
section permits the Owner to authorize its consultants and separate contractors to reproduce applicable portions of 
the Instruments of Service solely and exclusively for use in performing services or construction for the Project. If th e 


§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in .the fevent this I; j 
Agreement is terminated for any reason oth e r than the default of the Own e i ^ or in the event the'Design - Builder’s 
Archit e ct, f3ensult ant s ,or Contractors t e rminat e their agr eeme nt s- w i th th e- D e sign Bu il der for 'oau s e, t o obtain a 
limited, irrevocable and non-exclusive license solely and exclusively for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner (1) agrees to pay to the Architect, 

Consultant or Contractor all amounts due, and (2) provide the Architect, Consultant or Contractor with the Owner’s 
written agreement to indemnify and hold harmless the Architect, Consultant or Contractor from all costs and 
expenses, including the cost of defense, related to claims and causes of action asserted by any third person or entity 
to the extent such costs and expenses arise from the Owner’s alteration or use of the Instruments of Service. 

I.... I j 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses I 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The Ow ner-,~te th e ex t e nt 


--—- 1 ---- —-—---- ;} ; 

Seetion-13-7-3 ; 2. The terms of this Section 12.3.2 shall not apply if the Owner rightfully terminates this Agreement for 
cause under Sections 13.1.4 or 13.2.2. j I 


§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination, together with - R ei mbursabl e- Exp e ns es then du e- t ermination and any other 
expenses directly attributable to termination for which the Design-Builder is not otherwise compensated. In no event 
shall the Design-Builder’s compensation under this Section 13.1.6 be greater than the compensation set forth in 
Section 2.1. 
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§ 13.2.1.3 If one ofthe reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment foir Work executed, 
including reasonable overhead and profit, profit on that executed Work, and costs incurred by reason of such 
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§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Contract. Contract and are expressly included in the performanc e of 
the W ork covered by the Des ign- Build er’s pe rformance bond. I i 


§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination, along with reasonable overh e ad and 


§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Sectibn jj.3, within the time 
period specified by applicable law, but in an y case not more than 10 y e ars after - the dat e of Substantial Compl e tion 
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damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Work :Work and otherwise available under this 
Agreement. 
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ElilOli ji M 



mediation shall proceed in advance of binding dispute resolution proceedings, which shall be stayed pending 
mediation for a period of 60 days from the date of filing, unless stayed for a longer period by agreement of the 
parties or court order. If an arbitration proce e ding is stay e d pursuant to thi s S e ct i on 1 4 .3.2, th e parties may 
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Written notice shall be deemed to have been duly served if delivered in person to the individual, tp a membetj of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, of sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address kndwn to the party 
giving notice. Written n o tice ma y also be established bv acknowledgements a nd response s excha n ged via 
electronic communications such as el e ctronic mail or any internal messaging func tionality of BIM and/or project 
management software used bv the parties f or the pr oject. 
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Conduct of the Architect’s Principal. Employees. Agents and Representatives 


_T he sa fet y and s ecurity of District staff, stude nt s an d the ge neral publi c are o f utmost priorit y to t he 

District. To that end, the Architect s hall be responsible for ensuring co mplian ce bv t he A f chitect and an y 
em ployees, agents or representatives of the Architect including all Design Con s ultant s , to the following: 
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A. No drugs, alcohol, knives, firearms or other w eapo ns on Di st rict property, wh ether or not there is an 
existing occu p ied building. 

13. No frate rnizing with, threats to,_or use of abusive or profane language in the presen ce of s t udents, parents, 
visit ors, or District representatives, agents, or employees. 

C, No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horrv Countv Board of Education Dolicv. Violations 


of such policy shall result in a civil penalty of up Jo $1,000 per occurence to the individual res ponsible 
and/or the Architect jbr who m the i ndi vidual i s a Princ i pal, employee, agen t, or repre s entative. 

D. Secure SLED (State Law Enforcement Division) criminal background checks on ‘all the Architect’s 


Principa ls, employees, agents, and representatives performing work on District property and contractually 
require the same of al l Design C onsultants, their employees, agents, and re pres entatives! No employees, 
agents o r re prese ntatives of the Arc hitect an d Des ig n Consu ltants having committed violent crimes, crimes 
against chi ldren, or crimes of moral turpitude are allowed access to the District’s premises. Such SLED 
criminal background checks shall be m aintained on file in the offices of the respective Architect and Design 
C onsultant and ma de a vailable to appropriate District personnel or the District's legal counsel immediately 
upon r eq uest. , 

1 r~j 

Promotional Materials 


T he Design Builder shall have the r ight to in c 1 ude photographic_or_arti Stic re p resentations of the desi gn of 
the Proiect amon g the D esign Builder’s promo t ional and profession al materials.) The Desi 
Builder shall be given re asonab le access t o the c ompleted Project to make such representations. The District 
shall provide professional credit for the Architect and Design Builder in the district’s promotional 


materials, for the Project. The Architect s hall not make a ny re presentations in promotional and professional 
materials other than the identification of the District without the District’s approval of the written copy prior to 
submission, printing and distribution. This condition shall survive 


El * h m emu i EES i m K? 


Drug-Free Workplace 


The A rch itect a nd the Architect’s Design Consul t ants s h all b e responsible for initiatihg, maintaining and ) 
supervising all drug-free progra ms in connection with the performance of this Agreement. The drug-free programs 
shall conform to Tit le 44. C hapt er 107. § 44-107-10 thro ugh § 44-107-90 of the South Carolina Code of Laws as 
may be amended. 


Right Audit Project 

The District shall have the right to a u dit the books and records o f the Ar chitec t to the extent that the bhok^and 
records relate to the performance of this Agre ement and shall include all prici ng and Change Order (Attachment 
E) data. Such book s and records related t o the work covered under this A greement shall jbe maintained bv 
the Architect for a period of no t less than three (3) years from the date of final payment to the Architect ufader 
this Agreement. This requirement s h all also apply to any De sign Consultant s performing [services uflderi the 
Architect’s direction. 


The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Archi tect’s records related to any Pro j ect in corporated under this Agr e ement during- the time 
frame stated in th e previous paragraph. The Ar c hitect shall ensure that all records pertain ing to any Project are 
available for ins pec tion at the location specified bv the District within seventv-two (72) hops of notification at 
no additional cost to the District. This requirement shall survive termination or completion of the Agreement. 

Traffic Control On-Site and Off-Site: The Contractor shall conduct its operations in a manner to not 


interrupt pedestrian o r ve hicle traffic except as approved b v the District and the South Carolina De partm e nt of j 
Tran s portation. The worksit e shall b e confined to the smallest area possible a llowing maximum us e of streets, 
sidew alks, parking areas or other pede strian area s an d reduce to a minimum any hazard td traff ic or pedestrians. 

The Contractor shall use worker and traff i c control signs and devices necessary to comply with Section VI of U. S. 
De partm en t of Labor. Federal Highw ay Administration. Manual on Un i form T raffic C ontrol D evices for Streets 
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and Highways (Washington, DC:_GPO) as may be amended, to facili tate tra ffic control on public road s, street s, or 
highways wh en work p erformed obstructs public traffic. When such traffic areas are obstructed to any extent by 
work in progress, workers equi pp ed with flags shall direct vehicle and pedestrian traffic . The workers so designated 
shal l not be a s signed any other duties while engaged in directing traffic. 

Safety Designee: The C ontractor shall designate a com petent individ ual at the worksite whose duty shall be 
the prevention of accidents and the implementation a nd monitoring of all OSHA constructidn safet y standar ds and 
requirements. The com petent individual shalL serv e as sp o tter wh e re there is ex p osure o f pedestrians, students, 
paren ts, or visitors to falling debris and, i n additio n, shall en sure on a dail y bas is that a ll fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lav down" areas or work areas by unauthorized 
individuals, 

» , ----- 

j I 

L ice nses a nd Perm i ts: Du ring the term of th e contract, the Contractor sha l l be r es ponsible; for obtaining 
and maintaining in good sta nding, all licenses (including professional licenses, if arty), permits. 
in specti o ns and related fees for ea ch or any such l i censes , perm its and/or inspections requiredby state, county, 
city or other government entity or unit to accomplish the wor k s pecifi ed in this solicitation and the co ntract. 

i j J ’ j 

_I ran D ivestment Act: The Iran Divest ment Act List is a list published b y the [StatelBoard pursuant to ! 

Section 11- 57-310 that identifies persons eng aged in investment act ivities in Iran. Currently,>the list is available at 
th e fol lowing URL: http://procurement.sc.gov/PS/PS-ira ndive st ment.phtmf.1 Consistent withiSeotion 1 l-57-310('B'), 
the Contractor shall not contract with a ny pers on to pe rform a part of the Work, if. at the time ivoul enter intoia 
subcontract, that person is on the th en -curr ent version of t he Iran Divestment Act List j ! 

Immigrant Workers: The "South Carolina Illegal Immigration and Reform Act" requires all employers to verify the 
leg al status of new employees and prohibits employment of any worker who is not legally in this country and 
authorized to work. Effective January 1.2012. all South Carolina employers are requ i red to enroll in the U.S. 
De par tme nt of H omeland Security’s E-V e rify p rogram and verify the status of new employ e es within three business 
day s, u si ng E-Verify, Failure to use E-Verify t o verily new hires will result in probation for the employ er or .«• 
suspension/revocation o f the employer’s business licens es. 

SC IMMIGRATION LAW. S.C. Code S 8-14-40 Compliance: Design-Builder certifies thalt the.Design-Builder 
wi ll comply with the requirements of S.C. Code S 8-14-10 el s ea, and agrees to provide t o the Owner a ny i j 

documentation required to establish eith er: fa! the applicability of that chapter to the contractor, subcontractor, alid < 1 

sub-subcontractor: or fbl the compliance with t his that chanter bv die contractor and any subcontractor or 
sub-sub contra ctor. 

Business lice nse, insurance, and bonds mu st be obtained prior to issuan ce of a Notice tp Pr ocee d . Failure to obtain 
t hese w ithin thirty f3 0) da ys of execution of the agr eement makes th is Ag reement voidable a t the o ption of the 
Owne r. / \ ./■' 

( f \ V 

PAGE 36 j I I 

J if 

.4 AI A De e um e nt A144-™ 20H, Exhibit C, Su st a i na ble Proj e cts, if compl e t ed 

vS- AIA Document E203™ 2013, Building Informati o n Mo de ling and Digital Data Exhibit, if 

compl e t e d, or the following: 


-.6-Other: 

/ 

D esign-Builder ’ s Proposal as accepted by the Owne r. 


J ohn K. Gardner. Chief Financial Officer _ Robert Ferris. Authorized Member : 


) 

| 


\ 

\ 

■I 


* 

I 

« 
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Sheri L. Wainscott 


From: 

Keith R. Powell 

Sent: 

Tuesday, November 17, 2015 9:59 AM 

To: 

Robbie Ferris (RFerris@sfla.biz) 

Cc: 

William F. Halligan 

Subject: 

RE: Hcs 

Attachments: 

673449 EX A.docx 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


Ex A attached. Not confirmed by owner yet. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-h alliqan .c om 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 


—Original Message— 

From: Keith R. Powell 

Sent: Tuesday, November 17, 2015 9:59 AM 
To: Robbie Ferris (RFerris@sfla.biz) 

Cc: William F. Halligan 
Subject: RE: Hcs 

141 checked draft attached. Not confirmed by owner yet. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
w w w x h i Ids-h a lliqa n. com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 


—Original Message— 

From: Keith R. Powell 

Sent: Tuesday, November 17, 2015 9:48 AM 

To: Robbie Ferris (RFe rris@ sfla.biz): Mark Wolfe; Ara Heinz (AHeinz@horrvcountvschools.net ): John Gardner; Kenneth 
Generette; rmaxev@horrvcountvschools.net 
Cc: William F. Halligan 
Subject: RE: Hcs 

Robbie & HCS folks: 


l 
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Ex B updated draft attached for review & comment. Waiting on HCS comments on 141 and Ex A. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halliaan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 

> On Nov 17, 2015, at 7:43 AM, Robbie Ferris < RFerris@sf l a.biz > wrote: 

> 

> Keith 

> Can you send the latest version of the contract for review Robbie 

> 

> Sent from my iPhone 
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•?* ‘M' ' I! AIA Document A141 T “ - 2 014 
Exhibit A 


Design-Build Amendment 


This Amendment is incorporated into the accompanying AIA Document A141™-2014, 
Standard Form of Agreement Between Owner and Design-Builder dated the « » day of « 

». in the year« »(the “Agreement”) 

(In words, indicate day, month and year.) 

for the following PROJECT: 

(Name and location or address) 

New Carolina Forest Middle School per Owner’s Request for Proposals No. 1415-91and 
the Design-Builder’s proposal to the Owner pursuant to Owner’s Solicitation No. 1415- 

91 I 


THE OWNER: 

(Name, legal status and address) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29528 

THE DESIGN-BUILDER: 

(Name, legal status and address) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

The Owner and Design-Builder hereby amend the Agreement as follows. 

TABLE OF ARTICLES 
A.1 CONTRACT SUM 

A.2 CONTRACT TIME 

A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 
A.4 DESIGN-BUILDER'S PERSONNEL, CONTRACTORS AND SUPPLIERS 

A.5 COST OF THE WORK 

ARTICLE A.1 CONTRACT SUM 

§ A.1.1 The Owner shall pay the Design-Builder the Contract Sum in current funds for the 
Design-Builder’s performance of the Contract after the execution of this Amendment. 

The Contract Sum shall be one of the following and shall not include compensation the 
Owner paid the Design-Builder for Work performed prior to execution of this 
Amendment: 


j ! 

I 

: . .... i 

■ADDITIONS AND DELETIONS: 
*Uie author of this document 
(has* added information 
i-nee'ded for its completion. 
Wie author may also have 
.revised the text of the 
•original AIA standard form. 
jAn 'Additions and Deletions 
iRejjort that notes added 
(information-as{well as 
revisions to the standard 
forth text is available from 
the author and should be 
reviewed. 

This document has important 
legal consequences. J 

Consultation, with an „ - 
attorney is encouraged with 
respect to its completion 
jor modification| j 

Consultation with 4 11 
attorney is also encouraged 
with respect to.,, 
professional licensing. , 

requirements in the 
jurisdiction where the 
Project is located. j 

/ 

■ f 




ELECTRONIC COPYING of any 
portion of this AIA Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws 
as set forth in the footer of 
this document. 
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(Check the appropriate box.) 


[« X » ] Stipulated Sum, in accordance with Section A. 1.2 below 


§ A,1.2 Stipulated Sum 

§ A.1.2.1 The Stipulated Sum shall be ,«forty-five million nine hundred thirty thousand two hundred twenty-seven 
dollars ($ <(45,930,227.00), subject to authorized adjustments as provided in the Design-Build Documents. 

! i 

§ A.1.5 Payments \ , 

§A.1.5.1 Progress Payments 

§ A.1.5.1.1 Based upon Applications for Payment submitted to the Owner by the Design-Bujlder, the Owner shall 
make progress payments on account of the Contract Sum to the Design-Builder as provided beibw and elsewhere in 
the Design-Build Documents. 

§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on th'e last day 
of the month. j ' 

j ; ! > 

§ A.1.5.1. 3 , Provided that an Application for Payment is received not later than the « » day of the month, the Owner 
shall make payment of the certified amount to the Design-Builder not later than the « » day of the « » month. If an 
Application for Payment is received by the Owner after the application date fixed above, payment shall be made by 
the Owner not later than « » ( « » ) days after the Owner receives the Application for Payment. 

(Federal, state or local laws may require payment within a certain period of time.) 


§ A.1.5.1.5 With each Application for Payment the Design-Builder shall submit the most recent schedule of values ip 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Suip among 
the various portions of the Work. Compensation for design services, if any, shall be shown separately. The scheduje 
of values shall be prepared in such form and supported by such data to substantiate its accuracy as the Owner tnayj 
require. This schedule of values, unless objected to by the Owner, shall be used as a basis for reviewing the Dejsigh- 
Builder’s Applications for Payment. 

§ A.1.5.1.6 In taking action on the Design-Builder’s Applications for Payment, the Owner shall be entitled to rely on 
the accuracy and completeness of the information furnished by the Design-Builder and shall not be deemed to have 
made a detailed examination, audit or arithmetic verification of the documentation submitted in accordance with 
Sections A. 1.5.1.4 or A. 1.5.1.5, or other supporting data; to have made exhaustive or continuous on-site inspections; 1 
or to have made examinations to ascertain how or for what purposes the Design-Builder has'used amounts j 
previously paid. Such examinations, audits and verifications, if required by the Owner, will; be performed by the 
Owner’s auditors acting in the sole interest of the Owner. 

J < J 

• ‘ i 

§ A.1.5.1.7 Except with the Owner’s prior approval, the Design-Builder shall not make advance payments jo 
suppliers for materials or equipment which have not been delivered and stored at the site. .I 

§ A.1.5.2 Progress Payments—Stipulated Sum 

§ A.1.5.2.1 Applications for Payment where the Contract Sum is based upon a Stipulated Sum shall indicate the 
percentage of completion of each portion of the Work as of the end of the period covered by the Application for 
Payment. ■ 

§ A.1,5.2.2 Subject to other provisions of the Design-Build Documents, the amount of each progress payment shall be 
computed as follows; j / 

. I Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share ,of the Contract Sum 
allocated to'that portion of the Work in the schedule of values, less retainagd of «three and one/half » 
percent ( «3,S » %) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 
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.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of «three and one-half>> percent ( «3.5» %); 

.3 Subtract thp aggregate of previous payments made by the Owner; and 

,4 Subtract amounts, if any, the Owner has withheld or nullified, as provided in Section 9.5 of the 
Agreement. 

§ A.1.5.2.3 The progress payment amount determined in accordance with Section A. 1.5.2.2 Shall be further modified 
under the following circumstances: 

.1 Add, upon Substantial Completion of the Work, a sum sufficient to increase the total payments to the 
full amount of the Contract Sum, less such amounts as the Owner shall determine for incomplete 
Work, retainage applicable to such work and unsettled claims; and 

(Section 9.8.6 of the Agreement discusses release of applicable retainage upon Substantial 
Completion of Work.) 

.2 Add, if final completion of the Work is thereafter materially delayed through no fault of the Design- 
Builder, any additional amounts payable in accordance with Section 9.10.3 of the Agreement. 

U M 

5 ' ! \ 

§ A.1.5.5 Final Payment 1 j j 

§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by thp Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other requirements which extend beyond 
final payment. 


ARTICLE A.2 CONTRACT TIME ; 

§ A.2.1 Contract Time, as defined in the Agreement at Section 1.4.13, is the period of time, including authorized 
adjustments, for Substantial Completion of the Work. 

| £ AA2 The Design-Builder shall achieve Substantial Completion of the Worit as follows:...L.J*.. 

(insert number of calendar days. Alternatively, a calendar date maybe used when coordinated with the date of . 
commencement. If appropriate, insert requirementsfor earlier Substantial Completion of certain portions of the 
Work) 

| j« Five Hundred Sixbi'-Si^(566) calendar days from the issuance of a Notice to Proceed, » 

, subject to adjustments of the Contract Time as provided in the Design-Build Documents, j \ 

(Insert provisions, if any, for liquidated damages relating to failure to achieve Substantial Completion on lime or for 
bonus payments for early completion of the Work.) , 

((Liquidated damages per A141-2014. » 

ARTICLE A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the Owner’s Design 
Requirements (including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant to Owner’s 
Solicitation No. 1415-91.: 


§A.3,1.5 Allowances and Contingencies: j / < 

(Identify any agreed upon allowances and contingencies, including a statement of their basis.) 

! i 

,1 Allowances. . ]„_! __ .\- 

pwner Furni ture Allo wance $ 1 .500.000 . . ..." 
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Owner H ardware Allowance $ 3SQ.000 

Owner Controls Allowance _ $ 650.000 

Owner Fire Alarm Allowance $ 750.000 

Owner Special Inspection s All $ 150.000 

Owner C o mmissio nin g Allow a nce $125,000 

Owner Technology Allowance $ 1 .865,000 

Owner Landscaping Allowance_ $200.000 

[NOTE: THESE NEED TO BE CHE CKED / CORRELATED 1 


.2 Contingencies 

Pwner contingency js currently Not in Contract and amounts \ 
§ A.3.1.6 Design-Builder’s assumptions and clarifications: 

| «As slated in Design-Builder’s Proposal accepted by Hie Owner, » 


-■(^Formatted: Highlight 
'{formatted; Highlight 


ARTICLE A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 

Jj A..4,1 The Design-Builder’s key personnel are identified below; . 1 .1 i. 

(Identify name, title and contact information.) 

C arolina F ores! Middle School: 

Superintendent: Mark Branch 
Project Manag er: Charlie Rollins 
Assistant Superintendent: Gary Pipkin 

fiAjUTjMtpwigiwBujlder shall retain the following Consultants, Contractors and suppliers, ident ified below: i I 

(List name, discipline, address and other information.) 

■ 

SfL+a Architects: Architect, Raleigh NC 

M etcon/ TA Loving joint venture: General Cont ractor, Pembro ke NC 

ARTICLE A.5 COST OF THE WORK 
§A.5.4 Other Agreements 

§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment \ 
provisions of the Design-Build Documents. j 

.! I S / 

§ A.5.4.3 The agreements between the Design-Builder and Architect and other Consultants identified in the 
Agreement shall be in writing. These agreements shall be promptly provided to the Owner upon the Owner’s written 
request. I 1 

§ A.5.5 Accounting Records 

The Design-Builder shall keep lull and detailed records and accounts related to the cost of the Work and exercise 
such controls as may be necessary for proper financial management under the Contract and to substantiate all costs 
incurred. The accounting and control systems shall be satisfactory to the Owner, The Owner and the Owner’s 
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be 
permitted to audit and copy, the Design-Builder’s records and accounts, including complete/documentation 
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subijontracts, Contractor’s 
proposals, purchase orders, vouchers, memoranda and other data relating to the Contract. The Design-Builder shall 
preserve these records for a period of three years after final payment, or for such longer period as may be required 
by law. 


. _.{ Formatted: Not Highlight 
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§ A.5.6 Relationship of the Parties 

The Design-Builder accepts the relationship of trust and confidence established by this Agreement and covenants 
with the Owner to exercise the Design-Builder’s skill and judgment in furthering the interests of the Owner; to 
furnish efficient construction administration, management services and supervision; to furnish at all times an 
adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner 
consistent with the Owner’s interests. 

This Amendment to the Agreement entered into as of the day and year first written above, 


OWNER (Signature) 

«John Gardner, Chief Fi nanci al Officer »« » 
(Printed name and title) 


DESIGN-BUILDER (Signature) 

Robert Ferris, Authorized Member« »« » 
(Printed name and title) 



( 


i 

\ 

! 



AIA Document AH 1™ - 2014 Kxhiblt A. Copyright * 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNIHCs This 
AIA' Document is protected by D.fi. Copyright Law and International Treaties, Unauthorized reproduction or distribution of this AIA 
Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible 
under the law. This draft was produced by AIA software at 14*22:46 on 12/02/2014 under order No.0S51642066_i which expires on 06/22/2015, 
and is not for resale, 

User Motes* (1381527406) 


PAPR-003913 



Sheri L. Wainscott 


From: 

Robbie Ferris <RFerris@sfla.biz> 

Sent: 

Tuesday, November 17, 2015 12:22 PM 

To: 

Keith R. Powell 

Cc: 

Clark, Brad (Brad.Clark@BBandT.com) 

Subject: 

FW: HCS | Exhibit B 

Attachments: 

EX B v2 - Working Draft - (l).BBT Comments.docx 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


Keith, 

Apparently our insurance company sent me an email about this a few days ago that I never sent you. 
Sorry!! 

Feel free to call Brad directly to discuss his concerns. 

Robbie 


Robbie/Mike, 

After reviewing this updated draft, I still see the same potential problem areas as previously outlined. There are some 
significant gaps in the protection of First Floor and subcontractors with the language used for Builder's Risk coverage, 
specifically: 

• Design-Builder and subcontractors of all tiers should have insured status on the Builder's Risk policy in order to 
ensure your interests are protected. 

• HCS should agree to waive subrogation against First Floor and subcontractors of all tiers for losses covered by 
the Builder's Risk policy. This waiver will prevent HCS' insurer from seeking subrogation against First Floor's or a 
subcontractor's GL coverage if a contractor caused damage to the project. 

• The contract states that HCS has the responsibility to pay losses not covered by deductibles, but the contract 
does not state anything regarding excluded perils, inadequate limits, or property not covered. These can all be 
significant exposures. 

• Other areas as outlined in the attached "Builder's Risk Considerations". 

Additional Insured status is still referenced for Pollution Liability coverage even though that coverage is not required by 
HCS. I recommend striking this language since First Floor is not required to carry Pollution Liability by HCS. As discussed 
previously, BB&T still recommends that you purchase Pollution Liability coverage to protect First Floor. 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.012.7403 Cell 
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brad.clar k(5)bbandt.com 
mailcode: 120-80-01-15 

From: Peeples, Kenneth 
Sent: November 17, 2015 10:30 AM 
To: Blanchard, Kathy; Clark, Brad 
Subject: Fwd: Hcs 


Ken Peeples 
919-281-4510 office 
919-215-9779 cell 
Via iPhone 


Begin forwarded message: 

From: Robbie Ferris < RFerris@,sfla.biz > 

Date: November 17, 2015 at 9:55:52 AM EST 

To: Nancy Zablud <NZablud @sfla,b iz>. Mike Wawrzyniak <m wawr z ynia k @sfla .biz>, 
"Kenneth J. Peeples" <kpeeples@bbandt.com>, Aaron Thomas <athomas@metconus.com >, 
Mike Richter < nirichter@taloving. com > 

Subject: Fwd: Hcs 

Guys, 

See attached exhibit B in the email from Keith Powell. 

Robbie 

Sent from my iPhone 
Begin forwarded message: 

From: "Keith R. Powell" < kpowell@,childs-halligan.n et> 

Date: November 17, 2015 at 9:47:32 AM EST 

To: "Robbie Ferris (RFerris@sfla.bizV’ <RFerris@sfla.biz >. Mark Wolfe 
<M Wolfe002@hoiTvcount ysch oo ls.net >. "Ara Heinz 

(AHeinz@horrycount ysc hools.net) 11 <AHeinz@horrycountyschools.net>, John 
Gardner <JGardner@.horrvcountvsc h ools.n et>. Kenneth Generette 
<KGenerette@horrycountyschools.net>, "r maxey@h orrvcountyschools.net" 
<rmaxey@,horrycountyschools.net> 

Cc: "William F. Halligan" <bhalligan@childs -h alligan.n et> 

Subject: RE: Hcs 

Robbie & HCS folks: 

Ex B updated draft attached for review & comment. Waiting on HCS comments 
on 141 and Ex A. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
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www.childs-halligaa.c om 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, 
non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or 
distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 

On Nov 17,2015, at 7:43 AM, Robbie Ferris <RF err is @ sfla.biz> wrote: 


Keith 

Can you send the latest version of the contract for review 
Robbie 


Sent from my iPhone 


The information in this transmission may contain proprietary and non public in formation of BB&T or its 
affiliates and may he subject to protection under the law. The message is intended for the sole use of the 
individual or entity to which it is addressed. If you are not the. intended recipient, you are notified that any use, 
distribution or copying of the message is strictly prohibited. If you received this message in error, please delete 
the material from your system without reading the. content and notify the sender immediately of the inadvertent 
transmission. 
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• AIA Document A141™ - 
Exhibit B 


Insurance and Bonds 

for the following PROJECT: 

(Name and location or address) 


New Carolina Fores! Middle School« 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in 
response to the solicitation.) 


THE OWNER: 

(Name, legal status and address) 


Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd 
Conway, SC 29528 

THE DESIGN-BUILDER: 

(Name, legal status and address) 


j 


{additions AND DELETIONS: the 
author of this document has 
‘added information needed for 
)ita completion. The author 
may also have revised the 
Ite^t of the original AIA 
(Standard form.;An Additions 
iancj Deletiohs Report that 
notes added 1 , information as 
jweljl as revisions to the 
(standard foinn text is 
I available from the author and 
[should be reviewed. 

This document has important 
legal consequences. • 

Consultation with an J 

attorney is encouraged with 
respect to its completion or 
modification. ; ! 

f i I 


FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 

Raleigh, NC 27601 ! 

THE AGREEMENT 

This Insurance Exhibit is part of the accompanying agreement for the Project, between the 
Owner and the Design-Builder (hereinafter, the Agreement), dated the « nineteenth » day 
of « November »in the year two thousand fifteen (2015). 

(In words, indicate day, month and year.) 



) V 


J 


TABLE OF ARTICLES 


B.1 GENERAL 

B.2 DESIGN BUILDER’S INSURANCE AND BONDS 

B.3 OWNER’S INSURANCE 

B.4 SPECIAL TERMS AND CONDITIONS 



ARTICLE B.1 GENERAL 

The Owner and Design-Builder shall purchase and maintain insurance and provide bonds 
as set forth in this Exhibit B. Where a provision in this Exhibit conflicts with a provision in 
the Agreement into which this Exhibit is incorporated, the provision in this Exhibit will 
prevail. 


ELECTRONIC COPYING of any 
portion of thia AIA* Document to 
another electronic file is 
prohibited and constitutes a 
violation of copyright laws as 
set forth in the footer of this 
document. 
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ARTICLE B.2 DESIGN BUILDER’S INSURANCE AND BONDS 

§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the Agreement. 

§ B.2.1.1 Commercial General Liability with policy limits of not less than «two million » ($ ((2,000.000 >> ) for each 
occurrence and « five million » ($ <<5,000,000.00 » ) in the aggregate providing coverage fpr claims including 

.1 damages because of bodily injury, sickness or disease, including occupational sickness or disease, and 

death of any person; j j 

.2 personal injury; i ; —- 1 

,3 damages because of injury to or destruction of tangible property, and must contain the subcontractor 
exception to the ’’your work" exclusion; 

.4 bodily injury or property damage arising out of completed operations; and 
.5 contractual liability applicable to the Design-Builder’s obligations under Section 3.1.14 of the 
Agreement. 

j , 

§ B.2,1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles qsed by the 
Design-Builder with policy limits of not less than «one million », ($ <<1,000,000 » ) per claim and «one million ($ 

«$1,000,000.00 » ) in the aggregate for bodily injury, death of any person, and property damage arising out of the 
ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any iother 
statutorily required automobile coverage. 

§ B.2.1,3 The Design-Builder may achieve the required limits and coverage for Commercial Genera! Liability and 
Automobile Liability through a combination of primary and excess liability insurance, provided such primary and 
excess insurance policies result in the same or greater coverage as those required under Sections B.2.1.1 and B,2.1:2. 

§ B.2.1.4 Workers’ Compensation at statutory limits. 

i < 

§ B.2.1.5 Employers’ Liability with policy limits as provided below: 

<<$100,000 per accident.)) 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than «two million »($ <<2,000,000 >j ) per claim and «two million »($ 

«2,000,000 » ! ) in the aggregate. 

§ B.2.1.8 The Design-Builder shall provide written notification to the Owner of the cancellation or expiration of any ... 
insurance required by this Article B.2. The Design-Builder shall provide such written notic^ within five (5) business 
days of the date the Design-Builder is first aware of the cancellation or expiration, or is first aware that the cancellation 
or expiration is threatened or otherwise may occur, whichever comes first. j | ; 

! ; i j 

§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional jnsufeds on 
I the Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobile Liability 
| and- Po l lo tion Liability. The additional insured coverage shall be primary and non-contributory to any of the Owner’s 
insurance policies. The additional insured coverage shall apply to both ongoing operations and completed operations. 

The policy limits applicable to the additional insureds shall be the same amount applicable to the named insured or, if 
the policy provides otherwise, policy limits not less than the amounts required under this Agreement. 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 1 

Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; 

(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, shall j 
be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and thereafter 1 

upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. The 
certificates will show the Owner and its consultants and contractors as additional insureds on the Design-Builder’s 
| primary and excess insurance policies for Commercial General Liability, Automobile Liability,-find-Po-Hution 
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tiubdhy. Information concerning reduction of coverage on account of revised limits, claims paid under the General 
Aggregate or both, shall be furnished by the Design-Builder with reasonable promptness. 

§ B.2.2 Performance Bond and Payment Bond 

The Design-Builder shall provide surety bonds as follows: 

(Specify type and penal sum of bonds.) 

Type 

A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secure the 
professional liability of design professionals to the extent 
such liability is covered by the design professional’s 
professional liability insurance. 


Penal Sum ($0.00) 


100 % of contract value. 


§ B.2.2.1 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment 
of obligations arising under the Agreement, the Design-Builder shall promptly furnish a copy of the bonds or shall 
permit a copy to be made. 

•• I 

ARTICLE B.3 OWNER'S INSURANCE j , 

§ B.3.1 Owner's Liability Insurance 

The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability insurance. t 

i 

§ B.3.2 Property Insurance 

§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on South Carolina Insurance Reserve Form PD-23. The Buil der’s Risk 
policy shall include the D esign-Builder and subcontracto rs of ail tiers as Nam ed In sured a nd in clude coverage f or . 
delay in completion, construction f orms and scaffoldin g, expedi ting expenses, an d testing. Unless the parties agree 
otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace the insurance policy j 
required under this Section B.3.2 with another property insurance policy written for the total value of the Projebt that 
shall remain in effect until expiration of the period for correction of the Work set forth in Section 11.2,2 of the! 1 

Agreement. 


I § B.3.2.1.2 U4h eFor the insurance required under Section B.3.2. l-fequifes-dcdtartrbles, the Owner shall pay costs not 
I covered because of such deductibles, inadequate limits, ex clud ed perils, and excluded property.r 

§ B.3.2.1.3 The insurance required under Section B.3.2.1 shall cover materials that will become a per manent'part of 
the structure while stored off the site and while in tra nsit po rt ions o f th e Wo efc-X er e d off th e a i leraml al s o\porl i on3 ' df 
tbe-Work-in-transfe • ; 

i ; ! f 

§ B.3.2.1.4 Partial occupancy or use in accordance with Section 9.9 of the Agreement shall not commenceluntll the 
insurance company or companies providing the insurance required under Section B.3.2.1 have consentedio such 
partial occupancy or use by endorsement or otherwise. The Owner and the Design-Builder shall take reasonable steps 
to obtain consent of the insurance company or companies and shall, without mutual written consent, fake no action 
with respect to partial occupancy or use that would cause cancellation, lapse or reduction of insurance. 

§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery insurance in 
the form of S.C. Insurance Reserve Fund (“IRF") PD-01, PD-09, and PD-12. 

§ B.3.2.5 If during the Project construction period the Owner insures properties, real or personal or both, at or adjacent 
to the site by property insurance under policies separate from those insuring the Project, or if after final payment 
property insurance is to be provided on the completed Project through a policy or policies other than those insuring the 
Project during the construction period, the Owner shall waive all rights in accordance with the terms of 
^Section B.3.2.7 for damages caused by fire or other causes of loss covered by this separate property insurance. All 
separate policies shall provide this waiver of subrogation by endorsement or otherwise. ! 
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B. 3,2.5.1 The Owner and Design-Buil der w aive all rights against ea ch other, the Architect, separate contractors, and all 
other subco ntractors for loss or damage to the extent covered and paid for b v Build er’s Risk or any other p roperty or 
equipment insurance exce pt s uch rights as they may h a ve to the proceeds of such in surance 

§ B.3.2.6 Before an exposure to loss may occur, the Owner shall file with the Design-Builder a copy of each policy that 
includes insurance coverages required by this Section B.3.2. Each policy shall contain all generally applicable 
conditions, definitions, exclusions and endorsements related to this Project. The Owner shall provide written 
notification to the Design-Builder of the cancellation or expiration of any insurance required by this Article B.3. The 
Owner shall provide such vyritten notice within five (5) business days of the date the Owner is first aware of the 
cancellation or expiration, or is first aware that the cancellation or expiration is threatened or otherwise may occur, 
whichever comes first. ) 

I I 

i f 

§ B.3.2.8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as fiduciary and made 
payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to requirements of any 
applicable mortgagee clause and of Section B.3.2.10. The Design-Builder shall pay the Architect, Consultants and 
Contractors their just shares of insurance proceeds received by the Design-Builder, and by appropriate agreements, 
written where legally required for validity, the Design-Builder shall require the Architect, Consultants and Contractors 
to make payments to their consultants and subcontractors in similar manner. , j 

§ B.3.2.9 If required in writing by a party in interest, the Owner as fiduciary shall, upon occurrence of an ipsufed loss, 
give bond for proper performance of the Owner’s duties. The cost of required bonds shall be charged against proceeds 
received as fiduciary. The Owner shall deposit in a separate account proceeds so received, which the Owner shall 
distribute in accordance with such agreement as the parties in interest may reach, or as determined in accordance with 
the method of binding dispute resolution selected in the Agreement between the Owner and Design-Builder. If after 
such loss no other special agreement is made and unless the Owner terminates the Contract for convenience, 
replacement of damaged property shall be performed by the Design-Builder after notification of a Change in the Work 
in accordance with Article 6 of the Agreement. • i j 

f" j. 1 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties! in 
interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power.; If an 
objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the method 
of binding dispute resolution in the Agreement. 



AIA Document AH1" - 2014 Exhibit B. Copyright ° 2004 and 2014 by The American Institute of Architects. All rights, reserved. HARNIWQi This AXA 
Document is protected by V,B. Copyright Lav and International Treaties. Unauthorized reproduction or distribution of this AXA Document, or 
any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This 
draft was produced by AIA software at I4»06tl7 on 11/16/2015 under order No.02395B620«_l which expires on 07/14/2016, and ia not for resale. 
Oaer Notes: (1282172226) 


PAPR - 003920 



Sheri L. Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 

Follow Up Flag: Follow up 

Flag Status: Flagged 

Categories: Red Category 


Keith R. Powell 

Tuesday, November 17, 2015 1:11 PM 
Robbie Ferris 

Clark, Brad (Brad.Clark@BBandT.com) 
RE: HCS | Exhibit B 


The Insurance Reserve Fund builder's risk form has been a problem for years and their oddities have driven nearly every 
issue you spotted. That is why we listed the form instead of committing to the coverages. I have several e-mails from 
August when HCS tried to work with IRF on this but didn't make any headway. I will go back and look again for what 
might be possible. 

Pollution is coming out. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Robbie Ferris [mailto:RFerris@sfla.biz] 
Sent: Tuesday, November 17, 2015 12:22 PM 
To: Keith R. Powell 

Cc: Clark, Brad (Brad.Clark@BBandT.com) 
Subject: FW: HCS | Exhibit B 


Keith, 

Apparently our insurance company sent me an email about this a few days ago that I never sent you. 
Sorry!! 

Feel free to call Brad directly to discuss his concerns. 

Robbie 


Robbie/Mike, 

After reviewing this updated draft, I still see the same potential problem areas as previously outlined. There are some 
significant gaps in the protection of First Floor and subcontractors with the language used for Builder's Risk coverage, 
specifically: 

• Design -Builder and subcontractors of all tiers should have insured status on the Builder's Risk policy in order to 
ensure your interests are protected. 


l 
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• HCS should agree to waive subrogation against First Floor and subcontractors of all tiers for losses covered by 
the Builder’s Risk policy. This waiver will prevent FiCS' insurer from seeking subrogation against First Floor's or a 
subcontractor's GL coverage if a contractor caused damage to the project. 

• The contract states that FICS has the responsibility to pay losses not covered by deductibles, but the contract 
does not state anything regarding excluded perils, inadequate limits, or property not covered. These can all be 
significant exposures. 

• Other areas as outlined in the attached "Builder's Risk Considerations". 

Additional Insured status is still referenced for Pollution Liability coverage even though that coverage is not required by 
FICS. I recommend striking this language since First Floor is not required to carry Pollution Liability by HCS. As discussed 
previously, BB&T.still recommends that you purchase Pollution Liability coverage to protect First Floor. 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad.clarkjSbbandt.com 
mailcode: 120-80-01-15 

From: Peeples, Kenneth 
Sent: November 17, 2015 10:30 AM 
To: Blanchard, Kathy; Clark, Brad 
Subject: Fwd: Hcs 


Ken Peeples 
919-281-4510 office 
919-215-9779 cell 
Via iPhone 


Begin forwarded message: 

From: Robbie Ferris <RFerris@sfla. bizP> 

Date: November 17, 2015 at 9:55:52 AM EST 

To: Nancy Zablud <NZablud@sfla.biz> . Mike Wawrzyniak < mwawrzyniak@sfla,biz >, 
"Kenneth J. Peeples" <k peeples@bbandt.co m>, Aaron Thomas < atliomas@metconus.com >. 
Mike Richter < mrichter@taloving.com> 

Subject: Fwd: Hcs 

Guys, 

See attached exhibit B in the email from Keith Powell. 

Robbie 

Sent from my iPhone 
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Begin forwarded message: 


From: "Keith R. Powell" <kpowell@chi!ds-halligan.net> 

Date: November 17, 2015 at 9:47:32 AM EST 

To: "Robbie Ferris (RFerris@sfla.bizV 1 <RFerris@sfla.biz >, Mark Wolfe 
< MWolfe002@hoiTvc ountvschools.net>. "Ara Heinz 

(AHeinz@horrycountyschools.net)" <AHeinz@horrvcountyscho ols.net >' John 
Gardner < JGardner@horrycountyschools.net >' Kenneth Generette 
<KGenerette@hon.-ycountv schools.net >' " rmaxe v @ h orr yco untys choo ls.net " 
<rmaxey@horry county schools. net> 

Cc: "William F. Halligan" <bhalligan@childs-halligan.net > 

Subject: RE: Hcs 

Robbie & HCS folks: 

Ex B updated draft attached for review & comment. Waiting on HCS comments 
on 141 and Ex A. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www. childs-halligan. com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, 
non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or 
distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 

On Nov 17, 2015, at 7:43 AM, Robbie Ferris < RFerris@sfla,biz > wrote: 


Keith 

Can you send the latest version of the contract for review 
Robbie 


Sent from my iPhone 


The information in this transmission may contain proprietary and non-public information of BB&T or its 
affiliates and may be subject to protection under the law. The message is intended for the sole use of the 
individual or entity to which it is addressed. If you are not the intended recipient, you are notified that any use. 
distribution or copying of the. message is strictly prohibited. If you received this message in error, please delete 
the material from your system without reading the content and notify the sender immediately of the inadvertent 
transmission. 
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Insurance and Bonds 

for the following PROJECT: 

(Name and location or address) 


New Carolina Forest Middle Schook 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in 
response to the solicitation.) 


THE OWNER: 

(Name, legal status and address) 


Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29528 

THE DESIGN-BUILDER: 

(Name, legal status and address) 
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FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

THE AGREEMENT 

This Insurance Exhibit is part of the accompanying agreement for the Project, between the 
Owner and the Design-Builder (hereinafter, the Agreement), dated the « nineteenth »' day 
of <s November » in the year two thousand fifteen (2015). 

(In words, indicate day, month and year.) 



TABLE OF ARTICLES 
B.1 GENERAL 

B.2 DESIGN BUILDER'S INSURANCE AND BONDS 

B.3 OWNER'S INSURANCE 

B.4 SPECIAL TERMS AND CONDITIONS 



ARTICLE B.1 GENERAL. 

The Owner and Design-Builder shall purchase and maintain insurance and provide bonds 
as set forth in this Exhibit B. Where a provision in this Exhibit conflicts with a provision in 
the Agreement into which this Exhibit is incorporated, the provision in this Exhibit will 
prevail. During the course of the Project, the Owner and Design-Builder may substitute 
mutually-acceptable alternative insurance arrangements for those specified in § B.2.1. 


ELECTRONIC COPYING of any 
portion of this AIA* Document to 
another electronic file is 
prohibited and constitutes a 
violation of copyright laws as 
set forth in the footer of this 
document. 
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§ B.2,1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where (he Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the Agreement 

§ B, 2.1.1 Commercial General Liability with policy limits of not less than «lwo million »($ «2,000,000 >)) for each 
occurrence and « five million » ($ <<5,000,000.00 » ) in the aggregate providing coverage for claims including 

.1 damages because of bodily injury, sickness or disease, including occupational sipkness or disease, and 
death of any person; j 

.2 personal injury; 

.3 damages because of injury to or destruction of tangible property, and must contain the subcontractor 
exception to. the "your work" exclusion; i < 

.4 bodily injury or property damage arising out of completed operations; and j 
.5 contractual liability applicable to the Design-Builder’s obligations under Section 3.1.14 of the 
Agreement. 

1 * 

§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-oWned, vehicles used fry the 
Design-Builder with policy limits of not less than <<ouc million »($ «1,000,000 ») per claim and «one million >> {$ 
<<$1,000,000.00 >>) in the aggregate for bodily injury, death of any person, and property damage arising out of the 
ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with anyjother 
statutorily required automobile coverage. j 

1 

§ B.2,1.3 The Design-Builder may achieve the required limits and coverage for Commercial General Liability and 
Automobile Liability through a combination of primary and excess liability insurance, provided such primary and 
excess insurance policies result in the same or greater coverage as those required under Sections B.2.1.1 and B.2.1.2. 

§ B.2.1.4 Workers’ Compensation at statutory limits. 

§ B.2,1,5 Employers’ Liability with policy limits as provided below: 

<<$100,000 per accident.)) 

§ B.2,1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than «two million » ($ «2,000,000 » ) per claim and «two million >> ($ 

«2,000,000 >>) in the aggregate. 

§ B.2.1.8 The Design-Builder shall provide written notification to the Owner of the cancellation or expiration of any 
insurance required by this Article B.2. The Design-Builder shall provide such written notice'within five (5) business 
days of the date the Design-Builder is first aware of the cancellation or expiration, or is first aware that the bandillatioh 
or expiration is threatened or otherwise may occur, whichever comes first. ' j 

i l f 

§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall beadditional insureds on 
the Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Autorriobife 
Liability. The additional insured coverage shall be primary and non-contributory to any of the Owner’s insurance 
policies. The additional insured coverage shall apply to both ongoing operations and completed operations. The policy 
limits applicable to the additional insureds shall be the same amount applicable to the named insured or, if the policy 
provides otherwise, policy limits not less than the amounts required under this Agreement. 

§ B,2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acccptablc to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commehcement of the Work; 

(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner ]s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, shall j 

be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and thereafter 
upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. The 
certificates will show the Owner and its consultants and contractors as additional insureds on the Design-Builder’s 
primary and excess insurance policies for Commercial General Liability, and Automobile Liability. Information 
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concerning reduction of coverage on account of revised limits, claims paid under the General Aggregate or both, shall 
be furnished by the Design-Builder with reasonable promptness, 


§ B.2.2 Performance Bond and Payment Bond 

The Design-Builder shall provide surety bonds as follows: 

(Specify type and penal sum of bonds.) 


A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secure the 
professional liability of design professionals to the extent 
such liability is covered by the design professional's 
professional liability insurance. 


Penal Sum ($0.00) } 


100% of contract value. 


§ B,2.2.1 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment 
of obligations arising under the Agreement, the Design-Builder shall promptly furnish a copy of the bonds or shall 
permit a copy to be made. t j 

jf i 

ARTICLE B.3 OWNER'S INSURANCE 
§ B.3.1 Owner’s Liability Insurance 

The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability iinsijrance. \ 

§ B.3.2 Property Insurance ' — • .- 

§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on South Carolina Insurance Reserve Form PD-23. Unless the parties 
agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace the insurance - 
policy required under this Section B.3.2 with another property insurance policy written for the total value of the I 
Project that shall remain in effect until expiration of the period for correction of the Work set forth in Section 11 2.2jof 
the Agreement. 

§ B.3.2.1.2 If the insurance required under Section B.3.2.1 requires deductibles, the Owner shall pay costs not covered 
because of such deductibles. 


§ B.3.2,1,4 Partial occupancy or use in accordance with Section 9.9 of the Agreement shall not commence until the 
insurance company or companies providing the insurance required under Section B.3.2.1 have consented to such 
partial occupancy or use by endorsement or otherwise. The Owner and the Design-Builder shall,take reasonable steps. 
to obtain consent of the insurance company or companies and shall, without mutual writtenlconsent, take ho action 
with respect to partial occupancy or use that would cause cancellation, lapse or reduction of insurance, s / 

j If 

§ B.3.2,2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery insurance in 

the form of S.C. Insurance Reserve Fund ("IRF") PD-01, PD-09, and PD-12. j ' I 

i 


§ B.3.2,6 Before an exposure to loss may occur, the Owner shall file with the Design-Builder a copy of each pblicy that 
includes insurance coverages required by this Section B.3.2. Each policy shall contain all generally applicable 
conditions, definitions, exclusions and endorsements related to this Project. The Owner shall,provide written 
notification to the Design-Builder of the cancellation or expiration of any insurance required by.this Article B.3. The \ 
Owner shall provide such written notice within five (5) business days of the date the Ownerf is first aware of the 
cancellation or expiration, or is first aware that the cancellation or expiration is threatened or otherwise may occur, 
whichever comes first. 

M . - i j 

§ B.3.2.8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as flduciaryand made 
payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to requirements of any 
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applicable mortgagee clause and of Section B.3.2.10. The Design-Builder shall pay the Architect, Consultants and 
Contractors their just shares of insurance proceeds received by the Design-Builder, and by appropriate agreements, 
written where legally required for validity, the Design-Builder shall require the Architect, Consultants and Contractors 
to make payments to their consultants and subcontractors in similar manner. 

§ B.3.2.9 If required in writing by a party in interest, the Owner as fiduciary shall, upon occurrence of an insured loss, 
give bond for proper performance of the Owner’s duties. The cost of required bonds shall be charged against proceeds 
received as fiduciary. The Owner shall deposit in a separate account proceeds so received, which the Owner shall 
distribute in accordance with such agreement as the parties in interest may reach, or as determined in accordance with 
the method of binding dispute resolution selected in the Agreement between the Owner and Design-Builder. If after 
such loss no other special agreement is made and unless the Owner terminates the Contractjfor (convenience, ■ 
replacement of damaged property shall be performed by the Design-Builder after notificatioh ofja Change in the Work 
in accordance with Article 6 of the Agreement j > 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties in 
interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If an 
objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder asjthe method 
of binding dispute resolution in the Agreement. 



i I 
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violation of copyright laws as 
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ARTICLE 1 GENERAL PROVISIONS I 1 j 

§ 1.1 Owner’s Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable " or "unknown at time of execution." If the Owner intends to provide a set of design documents, and the 
requested information is contained in the design documents, identify the design documents and insert "see Owner's 
design documents" where appropriate.) 

/ f 

§ 1.1.1 The Owner’s program for the Project: : 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the 
program will be developed.) 

! j 

«Per "Design Requirements" published for Solicitation No. 1415-91and . Design-Builder’s Proposal to Owner 
pursuantto Solicitation No, 1415-91 selectedby the Horry County Board of Education on November 2, 2015. 


N 



) I 

i I 
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§ 1.1.2 The Owner’s design requirements for the Project and related documentation: 

(Identify below, or in an attached exhibit, the documentation that contains the Owner's design requirements, 
including any performance specifications for the Project.) 

« Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to. Solicitation No. 1415-9 selected by the Horry County Board of Education on November 2, 2015. 1. 

! 1 

§ 1.1,3 The Project’s physical characteristics: i 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information,'such as geotechnical 
reports; site, boundary and topographic surveys; traffic and utility studies; availability of public and private utilities 
and services; legal description of the site; etc.) 

« Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No. 1415-91 selected by the Horry County Board of Education on November 2,2015.. j 


§1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: 

(Identify the Owner's Sustainable Objective for the Project such as Sustainability Certification! benefit id: the: 
environment, enhancement to the health and well-being of building occupants, or improvement of energy Efficiency. If 
the Owner identifies a Sustainable Objective, incorporate AIA Document A141™ 2014 Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner’s Sustainable Objective.) 

s i i.... j ... , 

« Per “Design Requirements" published lor Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner ■; "t 
pursuant to Solicitation No. 1415-91 selected by the Horry County Board of Education on November 2,2015,. 


§1.1.5 

« Number not used, » 

§1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for Owner's budget, and if known, a tine item breakdown ofcosts.) 

« Per “Design Requirements" published for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2,2015,» 

§ 1.1.7 The Owner’s design and construction milestone dates: Per "Design Requirements" published for Solicitation 
No. 1415-91 

§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost: f / \ V 

' l / 

.1 Architect j if 

: M 

«SFL+A Architects, P.A. 333 Fayetteville Street Suite 225, Raleigh, NC 27601. » j 

.2 Consultants ■ " -- 


i 

i 


«Per Design-Builder’s Proposal lo Owner pursuant to Solicitation No. 1415-91.» 

.3 Contraclors 

. 

« Per Design-Builder’s Proposal to Owner pursuant to Solicitation No. 1415-91 » 

1 j 

§ 1,1.9 Additional Owner’s Criteria upon which the Agreement is based: 

(Identify special characteristics or needs of the Project not identified elsewhere, such as historic preseiyation 
requirements.) 
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.« Per "Design Requirements' 1 published for Solicitation No. 1415-91 (Summary of Services Required, Article 3) 
including all post-occupancy requirements published in the solicitation as amended by addenda. 

§ 1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 

f ' i 

§ 1.1,10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, or 
lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict, j 

\ !. ,. 4 ,„ 

§ 1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shalliexecute a Modification in 
accordance with Article 6. \ . 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 
Unless otherwise agreed, the parties will use A1A Document E203™-2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 

j i i 

§ 1.2 Project Team 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1:; 

M. i ! 

Executive Director of Facilities (or a designee identified in writing by the owner.) 

Horry County Schools 
Facilities Department, 1160 E Highway 50 
Conway, SC 29526 » 

(<843.488.6965 » 

§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and other Information.) 

((Owner may utilize third party project management which will also receive submittals. » 

§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope of work, and, if known, identify by name and address.) 

«To be determined by Owner. If retained, such consultants will be identified promptly.. » 

§ 1,2.4 The Design-Builder identifies the following representative in accordance with Section 3,1.2: \ 

(List name, address and other information.) j j 

Robbie Ferris, S.C. AR.6106 
FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225, Raleigh, NC 27601 
919-573-6350 

t 

§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written notice 
to the other party. 

§ 1.3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of binding dispute 
resolution shall be the following: 

j | 

M 

[ «X») Litigation in a court of competent jurisdiction, nonjury before a circuit jujlge jin HorTy County, SC 

] 


AIA Document A141"" - 2014. Copyright ° 2004 and 2014 by The American Institute of Architects. Ail rights reserved. HARHIHOt This AlA* Document 
is protected by O.O. Copyright Law and International Treaties, unauthorized reproduction or distribution o£ thin AIA* Document, or any portion 
of it. may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was 
produced by AIA software at 13t41i37 on n/16/2015 under order Mo.0239586208 1 which expires on 07/14/2016, and is not for resale. 

User Notest “ (1346784345) 





PAPR - 003931 








I 


§ 1.4 Definitions 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement”); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a written amendment to the 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change 
Directive. r ; 


§ 1.4.2 The Contract. The Design-Build Documents fonn the Contract. The Contract represents the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations;or agreements, either 
written or oral. The Contract may be amended or modified only by a Modification. The Design-Build Documents shall 
not be construed to create a contractual relationship of any kind between any persons or entities, other than the Owner 
and the Design-Builder. 

§ 1.4.3 The Work. The term "Work" means the design, construction and related services required to fulfill the 
Design-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, and 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. The Work may 
constitute the whole or a part of the Project. ; j 

j ! j j 

§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under the 
Design-Build Documents may be the whole or a part, and may include design and constructionjby the Ownerand by 
separate contractors. 

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium of expression now known 
or later developed, of the tangible and intangible creative work performed by the Design-Builder, Contractors), 
Architect, and Consultant(s) under their respective agreements. Instruments of Service may include, without 
limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar materials. 

§ 1,4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the ] 
Design-Builder proposes to conform to the Design-Build Documents for those portions of the Work for Which the 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product data, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. 

■ ■ _ ' i. 

§ 1.4.7 Owner. The Owner is the entity identified as such in the Agreement and is referred to throughout the 
Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s authorized 
representative. The Owner may have employees that are design professionals or otherwise skilled in construction or 
construction management, and such employees may, from time to time, perform various tasks or duties fpr or on 
behalf of the Owner under this Agreement. However, it is specifically understood that the Owner (including these 
agents and employees) has no obligation or duty to apply specialty or professional knowledge and skill, and'shall not 
be held to have undertaken to provide or perform any aspect of the Owner’s performance of this Agreements a design 
professional or specially skilled and knowledgeable construction industry member or construction manager, and this 
principle applies regardless of the Owner’s position titles or office division titles as may belapplicable to duch/ 
employees. j I j I 

l !.J L. 

§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is referred 
to throughout the Design-Build Documents as if singular in number. The term "Design-Builder" means the 
Design-Builder or the Design-Builder’s authorized representative. 

§ 1.4.9 Consultant A Consultant is a person or entity providing professional services for the Design-Builder for all or 
a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number, to the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide the required 
professional services. ! j 

j 

§ 1.4.10 Architect. The Architect is a person or entity providing design services for the Design-Builder for all ora 
portion of the Work, and is lawfully licensed to practice architecture in the applicable juristjictipn. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. 
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§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor. 


§ 1.4.12 Confidential Information. Confidential Information is information containing copfidential or business 
proprietary information that is clearly marked as "confidential." 


§ 1.4.13 Contract Time. Unless otherwise provided. Contract Time is the period of time, iftcluiding authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the Work. 


§ 1,4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar {lay Unless otherwise 


specifically defined. 


§ 1.4.15 Contract Sum, The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution of the Design-Build Amendment, as identified in Article A. 1 of the Design-Build Amendment. 

5 I t 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS 
§ 2.1 Compensation for Work Performed Prior To Execution of Design-Build Amendment 1 
§ 2.1.1 Unless otherwise agreed, payments for Work performed prior to Execution of the Oesign-Build Amendment 
shall be made monthly. For the Design-Builder’s performance of Work prior to the execution of the Design-Build 
Amendment, the Owner shall compensate the Design-Builder as follows: 

(Insert amount of, or basis for, compensation, including compensation for any Sustainability Setyices, or indicate the 
exhibit in which the information is provided. If there will be a limit on the total amount of compensation for Work 
performed prior to the execution of the Design-Build Amendment, stale the amount of the limit.) 

The Design-Builder may invoice the Design-Builder may invoice the owner for $1,118,043. for its design work 
performed prior to the execution of the Design-Build Amendment. This amount is within and part of the price agreed; 
in the Design-Build Amendment. . 

s i i 

§2.1 number not used) j j 

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. The Owner will not pay 
interest on unpaid sums. This is a specific waiver of requirements of S.C. Code Ann. §§ 29-6-30 and 29-6-50. 


§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment 

For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the Owner shall 

pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment: \ , 

l < "» - ' 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 
§ 3.1 General j j 1 j 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the 
Project is located. ‘ S j...... ,j f .. . 

Building Permit and Other Permits and Fees: No general building permit is required in accordance with § 
6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical, 
electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 
cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessment?, utility impact fees, 
permits, and such charges required for the successful completion of the work. For each day (not counting 
Saturdays and Sundays, and not counting the day the Design-Builder submits its completed Application to the 
authority) beyond five (S) days that a jurisdictional authority takes to respond to a permitjapplication or similar 
permit request that is on the project’s critical path, the Design Builder may claim one (1) additional day for the 
achievement of Substantial Completion. 

§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to act on the Design-Builder’s 
behalf with respect to the Project. 


i 

i 


j 

I 

f 

{ 
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§ 3.1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance with the Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 

§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, codes, 
rules and regulations, or lawful orders of public authorities. If the Design-Builder performs; Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of public Authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable to correction. 

§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform any act 
which they believe will violate any applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders 
of public authorities. If the Design-Builder determines that implementation of any instruction received from the 
Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws- statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall notify the Owner in 
writing. Upon, verification by the Owner that a change to the Owner’s Criteria is required to remedy the violation, the 
Owner and the Design-Builder shall execute a Modification in accordance with Article 6. > ; 

1 i !. 

§ 3.1.4 The Design-Builder shall be responsible to the Owner for acts, errors, and omission? of ,the Desigh-Bqilder’s 
employees, Architect, Consultants, Contractors, and their agents and employees, and other persons or entities 
performing portions of the Work. j j j | 

§3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to 
review matters such as procedures, progress, coordination, and scheduling of the Work. 

§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other Consultants 
are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. ! I 

I I 

§ 3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documents required to obtain j 
necessary approvals of governmental authorities having jurisdiction over the Project. 1 

The Office of School Facilities (OSF) in conjunction with the State Fire Marshal shall determine the enforcemertt 
and interpretation of all the applicable codes and referenced standards on state buildings, including the District’s 
school facilities. .—>•»._ 

§ 3.1.8 Progress Reports f "• \ , 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. As Staled in the 
Design Requirements, the Design-Builder shall submit written progress reports, photographs ofiWork in progress, and 
other data to the Owner electronically, or through the Owner’s option, project management’sofjware, showing 
estimated percentages of completion and other information identified below: 

.1 Work completed for the period; j 

.2 Project schedule status; 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; 

.4 Responses to requests for information to be provided by the Owner; 

.5 Approved Change Orders and Change Directives; 

.6 Pending Change Order and Change Directive status reports; 

.7 Tests and inspection reports; / 

.8 Status report of Work rejected by the Owner; / , 

.9 Status of Claims previously submitted in accordance with Article 14; \ ! 

.10 Cumulative total of the Cost of the Work to date including the Design-Builder’s)compensation and 
Reimbursable Expenses, if any; 

.11 Current Project cash-flow and forecast reports; and j 

.12 Additional information as designated by the Owner through its project management software data 
requirements. 
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§ 3.1,8.2 In addition to the requirements of § 3,1.8.1, the Design-Builder shall provide similar information 

through in-person progress report presentations to the Horry County Board of Education each month during one of the 
Board’s public meetings. 

§ 3.1,9 Design-Builder’s Schedules 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s 
information a schedule for the Work. The schedule, including the time required for design and construction, shall not 
exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as required by 
the conditions of the Work and Project, shall be related to the entire Project to the extent required by the Design-Build 
Documents, shall provide for expeditious and practicable execution of the Work, and shall jnclude allowances for 
periods of time required for the Owner’s review and for approval of submissions by authorities.having jurisdiction 
over the Project. 

| f 

§ 3.1.9,2 The Design-Builder shall perform the Work in general accordance with the most recent schedules submitted 
to the Owner. 

j S 

§ 3.1.10 Certifications. Design-Builder shall include in each Application for Payment a certification fromjeach of the 
Architect, Consultants, and Contractors, and furnish to the Owner, these certifications with'respect to the flocfiments 
and services provided by the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, | 
information and belief, the documents or services to which the certifications relate (i) are consistent with the 
Design-Build Documents, except to the extent specifically identified in the certificate, and (ii) comply with applicable 
laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities gdveming the design of 
the Project; and (b) that the Owner and its consultants shall be entitled to rely upon the accuracy of the representations 1 
and statements contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shall not 
be required to execute certificates or consents that would require knowledge, services or responsibilities beyond the 
scope of their services. 

§ 3.1.11 Design-Builder’s Submittals 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule, and sljall j 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed or withheld. 

The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in.Section 3.1,9. J, | 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled to any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. 

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed and approved 
them, (2) determined and verified materials, field measurements and field construction criteria related thereto, or will 
do so and (3) checked and coordinated the information contained within such Submittals with the requirements of the 
Work and of the Design-Build Documents. f / \ 1 

i .! i /. 

§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. ; 

J L r _ 1 I... . 

§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 

The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in writing 
of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or omissions 
in Submittals by the Owner’s approval of the Submittals. 

/ /. , 

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-Bpilder, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, sjiall contain the signature 
and seal of the licensed design professional preparing them. Submittals related to the Work designed or certified by the 
licensed design professionals, if prepared by others, shall bear the licensed design professionalVwritten approval. The 
Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of the services, 
certifications or approvals performed by such design professionals. 
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§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by the 
Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be considered 
defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by;abuse, alterations to the 
Work not executed by the Design-Builder, improper or insufficient maintenance, improper operation, or normal wear 
and tear and normal usage. If required by the Owner, the Design-Builder shall furnish satisfactory evidence as to the 
kind and quality of materials and equipment. j 


t 

§ 3.1.13 Royalties, Patents and Copyrights i 

§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees. j 

! ) 

§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not be 
responsible for such defense or loss when a particular design, process or product of a particular manufacturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteriia. 
However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for, such loss unless such 
infonnation is promptly furnished to the Owner. If the Owner receives notice from a patent, or copyright owner of an 
alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give prompt written 
notice to the Design-Builder. ! 

i 


§ 3.1.14 Indemnification 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but only to the extent caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor, or anyone directly or 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation phdll not be construed t > 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist as to a party or person 
described in this Section 3.1.14. 


§ 3,1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by a limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, or 
anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or other 
employee benefit acts. 


§3.1.15 Contingent Assignment of Agreements /' \ \ . 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
.1 assignment is effective only after termination of the Contract by the Owner for cause, pursuant to 

Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accepts by written notification 
to die Design-Builder and the Architect, Consultants, and Contractors whose’ agreements are accepted 

for assignment; and ! j. _ .j 

.2 assignment is subject to the prior rights of the surety, if any, obligated underjbond relating to the 
Contract. t 


i 


I 

i 

t 


When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and 
obligations under the agreement. 

§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, the compensation under the 
assigned agreement shall be equitably adjusted for increases in cost resulting from the susppsiin. 

i ■ 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may furthef assign the agreement 
to a successor design-builder or other entity. If the Owner assigns the agreement to a successor design-builder or other 
entity, the Owner shall nevertheless remain legally responsible for all of the successor design-builder’s or other 
entity’s obligations under the agreement. 



i 


i 


I 


ATX Document A141" - 2014, Copyright * 2004 and 2014 by The American institute of Architects. All rights reserved, marking) This aia’ Document 
io protected by V.S. Copyright taw and International Treacles. unauthorized reproduction or distribution of this AIA* Document, or any portion 
of it, may result in severe civil and criminal penalties, and will be proaecuted to the maximum extent possible under the law. This draft was 
produced by AIA software at I3s41«37 on 11/16/2015 under order No.0239586208_l which expires on 07/14/2016, and is not Cor resale. 

User Motest (1346784345) 


PAPR - 003936 





§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 


ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§4.1 General 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Owner, shall be for 
the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owner and 
Design-Builder execute a Modification. 

[Numbers §4.2 & §4.3 intentionally not used] j 

§ 4.4 Design-Builder’s Construction Proposal 

§ 4.4.1 The Design-Builder’s Construction Proposal shall include the following: 

.1 A list of the documents and other information, including the Design-Builderjsofiginal Proposal 
Development Documents as proposed in the Owner’s procurement leading to this Agreement, upon 
which the Design-Builder’s Proposal is based; > j 

.2 The proposed Contract Sum, including the compensation method; 

.3 The proposed date the Design-Builder shall achieve Substantial Completion , 

.4 An enumeration of any qualifications and exclusions, if applicable; 

.5 A list of the Design-Builder’s key personnel. Contractors and suppliers; and 1 
.6 The date on which the Design-Builder’s Construction Proposal expires. 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 

! 

§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the 
Design-Build Amendment setting forth the terms of their agreement. 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ S.I Construction Documents 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction 
Documents. The Construction Documents shall establish the quality levels of materials and systems required. The 
Construction Documents shall be consistent with the Design-Build Documents. 

§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s information. If 
the Owner discovers any deviations between the Construction Documents and the Design-Bqild Documents, the 
Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall not 
modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification. The failure of the 
Owner to discover any such deviations shall not relieve the Design-Builder of the obligation tojperform the Work in 
accordance with the Design-Build Documents. | i if 

§ 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents preparer) and submitted to 
Regulatory Agencies as a portion of the perm itting and approval process for this work. 

§ 5.2 Construction 

§ 5.2.1 Commencement. Except as permitted in Section 5.2.2, construction shall not commence prjor to execution of 
the Design-Build Amendment. • __ 

§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior tq'the Execution of the 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right (o reject the 
Design-Builder’s Proposal. [I ■ j 

j j • j 

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’s best skill and attention. j 
The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 
sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build 
Documents give other specific instructions concerning these matters. 
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§ 5,2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work. 

Maintenance of Record Drawings: The Contractor shall maintain at the worksite one (1) record copy of the 
Contract Documents including approved changes in good order and marked currently to record changes and 
selections made during performance of the work. A copy of submittals accepted by* the. District shall also be 
maintained at the worksite. These items shall be available to the Architect and District when present at the 
worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical, and all 
systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an electronic 
and paper copy of record drawings of "as-built" detail to the Architect at final completion of all work, excluding 
punch list items as required by the Contract Documents. } j 

j j 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. ! ! 

I i j 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract tenn 
a quality control program, designed to ensure the work performed is in accordance with file Contract Dpcujnents, 
including any changes, at all times and in all respects. The program shall include providing daily supervision and 
conducting frequent inspections by the Worksite Superintendent(s). I 

1. Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees to abide 
by all applicable laws pertaining to employment including, by way of illustration and not limitation, the following: 

A. Title VII of the Civil Rights Act of 1964, as may be amended. 

B. Age Discrimination in Employment Act of 1964, as may be amended. 

C. Title I of the Americans Disabilities Act of 1990, as may be amended. 

D. Equal Pay Act of 1963, as may be amended. 

E Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10 et seq., as may be amended. 

G. South Carolina Worker’s Compensation Act, Code 42-1-10 et seq., as may be amended. 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition is a bona fide occupational 
qualification reasonably necessary for normal operations of the Contractor. The Contractor, in all 
solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity Employer.“.. • 

The Contractor agrees to post in conspicuous places, visible to employees and applicants for employment, i/ 
notices setting forth the provisions of this nondiscrimination clause and shall include the provision of this 
paragraph in every subcontract or purchase agreement of more than i > ' 

$ 10 , 000 . 

I j . i ? .. . 

Employment Taxes and Benefits: Unless under order from the Internal Revenue Service or South Carolina state 
government, the District does not withhold from the contract payments any Federal or State income taxes, or any 
employment-related taxes normally withheld on the District’s employees, Further, the District shall not provide any 
employment related insurances or other benefits such as worker’s compensation for the benefit of arty. Contractor, 
subcontractor or suppl ier employees. 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced, and dedicated Project , 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper quality \ 
and quantity to meet the Contract Documents and manage the appropriate timing of all|ma{erials, sub-contracted 
work, and Contractor provided labor to ensure the continual progress of the work to meet the substantial completion 
date. The Contractor shall not change the Project Manager or the duties and status of the Project Manager during 
the course of the project without approval of the District. j 

Project Key Staff — Worksite Superintcndent(s): The Contractor shall employ at least one (1) full-time, 
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competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or lull-time, 
competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit A identifies 
the Worksite Superintendents). No less than one (1) Worksite Superintendent shall be in attendance at the worksite 
at all times during performance of any work by the Contractor’s own forces or subcontractors and during delivery of 
any materials, The Worksite Superintendent shall not perform the work of any trade or other duties; however, the 
secondary Worksite Superintendent may perform part-time work of a trade or the duties of OSHA Compliance 
Officer or fireguard, if approved by the District. The Contractor shall not change any Worksite Superintendent or the 
duties or status of same during the course of the project without approval of the District. The Worksite 
Superintendents) shall enforce strict discipline and good order among the Contractor’s representatives, agents, 
employees, subcontractors and suppliers. I 

Worksite Communications: The Project Manager and Worksite Superintendents) are representatives of the Design 
Builder and communications given to them, either orally or in writing, shall be as binding as ifgiven to the Principal 
of the Design Builder. j j 

§ 5.3 Labor and Materials 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities) transportation, and 
other facilities and services, necessary for proper execution and completion of the Work, wjiether temporary dr 
permanent, and whether or not incorporated or to be incorporated in the Work. j i ( | 

§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Buiider may make 
substitutions only in accordance with Article 6. 


§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees and 
other persons carrying out the Work. The Design-Builder shall not permit employment of unfit persons or persons not 
properly skilled in tasks assigned to them. 


§ 5.4 Taxes I j 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provides) by the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merelyj j 
scheduled to go into effect. '< 


§ 5,5 Permits, Fees, Notices and Compliance with Laws 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
permits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Work and 
Substantial Completion of the Project. 

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws/statutes, ordipandPs, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performancejof the Work 

§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at tile site that are j 
(1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in the ' 
Design-Build Documents of (2) unknown physical conditions of an unusual nature that differ materially from those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for in 
the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions are 
disturbed and in no event later than 21 days after first observance of the conditions. The Owner shall promptly - 
investigate such conditions and, if the Owner determines that they differ materially and cause an increase or decrease 
in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shall recommend an 
equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines’tha) fhe conditions at the ^ 
site are not materially different from those indicated in the Design-Build Documents and that no change in the terms of ; 
the Contract is justified, the Owner shall promptly notify the Design-Builder in writing, staling the reasons. If the 
Design-Builder disputes the Owner’s determination or recommendation, the Design-Builder may proceed as provided 
in Article 14. 

§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Builder 
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shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the Owner 
but shall continue with all other operations that do not affect those remains or features. Requests for adjustments in the 
Contract Sum and Contract Time arising from the existence of such remains or features may be made as provided in 
Article 14. • 

! | 

§ 5.6 Allowances 

§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents. 
Items covered by allowances shall be supplied for such amounts, and by such persons or entities as the Owner may 
direct, but the Design-Builder shall not be required to employ persons or entities to whom the I^esign-Builder has 
reasonable objection. 

§ 5.6.2 Unless otherwise provided in the Design-Build Documents, 

.1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; , 

.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, Overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall b'e included in die Contract 
Sum but not in the allowances; and 

.3 whenever costs are more than or less than allowances, the Contract Sum shall be' adjusted Accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual costs 
and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder|s costs under 
Section 5.6.2.2. 

§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowances 
requiring Owner selection. 


§ 5.7 Key Personnel, Contractors and Suppliers ( 

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the Owiier 
has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone to whom 
the Design-Builder has made reasonable and timely objection. 

§ 5.7.2 If the Design-Builder desires to change any of the personnel. Contractors or suppliers identified in the 
Design-Build Amendment, including but not limited to any contractor or design professional identified by the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional, Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new personnel, design professional. Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 

j i /' 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment; the 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall furnish in writing to the 
Owner the names of persons or entities (including those who are to furnish materials or equipment fabricated to a 
special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day period 
shall constitute notice of no reasonable objection. 

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. / / 

§ 5.8 Documents and Submittals at the Site 

In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall maintain at 
the site for the Owner one copy of the Design-Build Documents and a current set of the Construction Documents, in 
good order and marked currently to indicate field changes and selections made during construction, and one copy of 
approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with Section 9.10.2 as 
a record of the Work as constructed. 
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§ 5.9 Use of Site 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not 
unreasonably encumber the site with materials or equipment. 

i i 

§ 5.10 Cutting and Patching 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or a 
separate contractor except with written consent of the Owner and of such separate contractor; such consent shall not be 
unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate contractor 
the Design-Builder’s consent to cutting or otherwise altering the Work. 

j J 

§ 5.11 Cleaning Up i j 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulation of waste materials 
or rubbish caused by operations under the Contract. At completion of the Work, the Design-Builder shall remove 
waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and Surplus materials from 
and about the Project. j j 

§ 5.11.2 If the Design-Builder fails to clean upas provided in the Design-Build Documents.ithejOwnermay dp so and 
Owner shall be entitled to reimbursement from the Design-Builder. j ( 1 j 

i i I | 

§ 5.12 Access to Work 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work in 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety 
criteria and programs, which the Owner, and its contractors and consultants, shall comply with while at the site. 

§ 5.13 Construction by Owner or by Separate Contractors 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts . i ; 

§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the Owner’s 
own forces; and to award separate contracts in connection with other portions of the Project, or other construction pr 
operations on the site, under terms and conditions identical or substantially similar to this dontract, including those 
terms and conditions related to insurance and waiver of subrogation. The Owner shall notify the Design-Builder 
promptly after execution of any separate contract. If the Design-Builder claims that delay or additional cost is involved 
because of such action by the Owner, the Design-Builder shall make a Claim as provided in Article 14. 

§ 5.13,1.2 When separate contracts are awarded for different portions of the Project or other construction or operations 
on the site, the term "Design-Builder" in the Design-Build Documents in each case shall mean the individual or entity 
that executes each separate agreement with the Owner. j \ 

i i \ V 

§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each separate 
contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Btiilder shall jparticipate 
with other separate contractors and the Owner in reviewing their construction schedules. The Qesign-Builder Shall 
make any revisions to the construction schedule deemed necessary after a joint review and prutual agreenjentiThe 
construction schedules shall then constitute the schedules to be used by the Design-Builder; separate contractors and 
the Owner until subsequently revised. 

§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Owner shall be deemed to be 
subject to the same obligations, and to have the same rights, that apply to the Design-Builder,under the Contract " ’••• _ 


§ 5.14 Mutual Responsibility j j \ j 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall connect and coordinate the ( 
Design-Builder’s construction and operations with theirs as required by the Design-Build Ejocuments. 

j ' " ■ ' j 

§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or a separate 1 

contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepare a written report to the 
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Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work. Failure of the 
Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s completed or 
partially completed construction is fit and proper to receive the Design-Builder’s Work, except as to defects not then 
reasonably discoverable. 

§ 5.14.3 The Design-Builder shall reimburse the Owner and other conlractor(s) for costs thi OiLner and other 
contractor(s), respectively, incur because of the Design-Builder’s delays, improperly timed ^activities or defective 
construction. • j 

§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully! causes to completed or 
partially completed construction or to property of the Owner or separate contractors as provided in Section 10.2.5. 

1 L 

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in Section 5.10. 

r i ,. .. 

§ 5.15 Owner’s Right to Clean Up j 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility pnder their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the 
Owner may clean up and will allocate the cost among those responsible. 


ARTICLE 6 CHANGES IN THE WORK j 

§ 6.1 General __ „ 

§ 6.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere in the 
Design-Build Documents. 

§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder, lire Owner may issue 
a Change Directive without agreement by the Design-Builder. 

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents, ajid die 
Design-Builder shall proceed promptly, unless otherwise provided in the Change Order or Change Directive. i. . 


§ 6.2 Change Orders 

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon all of 
the following: " •—,, 

.1 The change in the Work; / \ 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build ,, 
Amendment, the adjustment in the Design-Builder’s compensation; and / / \ 

.3 The extent of the adjustment, if any, in the Contract Time. 1 j t / 

i I I i 

§ 6.3 Change Directives 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior tojagreement 
on adjustment, if any, in the Contract Sum or, if prior to execution ofthe Design-Build Amehdment, the adjustment in 
the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without invalidating the 
Contract, order changes in the Work within the general scope ofthe Contract consisting of additions, deletions or other 
revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the - 
Design-Builder’s compensation, and Contract Time being adjusted accordingly. 

§ 6.3,2 A Change Directive shall be used in the absence of total agreement on the terms of ^Change Order. 


§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior tta execution of the 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on one 
of the following methods: j 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to 

permit evaluation, ; .- * 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon; 
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.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 
percentage fee; or 
.4 As provided in Section 6.3.7. 

§ 6.3,4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application of 
such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or Design-Builder, the 
applicable unit prices shall be equitably adjusted. I ; 

| ! 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any, provided 
in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract ijime. 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith, 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment^ the adjustment in the 
Design-Builder’s compensation, and Contract Time or the method for determining them. Spch agreement'shall be 
effective immediately and shall be recorded as a Change Order. 

U (| 

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in tne Contract 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment id the Design-ljuilder’s 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditiires and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount for 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable 
amount. In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and present, in such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise provided in 
the Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited to the following; 

.1 Additional costs of professional services; ... " ,.. i j 

[HCS IS PROVIDING ITS CUSTOM ALLOWABLE COST RULES - WILL BE INSERTED j | 

A.S.A.P1 j '.. 

| I 

'■ , J i 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 
pricing shall not exceed the following: 

A. For work performed by the Contractor’s own forces, a maximum often percent (10%) of the allowable direct costs 
or the unit pricing negotiated at the time of award. 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct , 

costs. / \ 

C. For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%)^is allowable 

by the Contractor for administration of the sub-contract. j j t ¥ 

Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may be 
amended by any approved Change Ol der, to be withheld from the Contractor’s payments throughout the terrq of the 
Agreement and payable at the time of final payment after a) full completion of all work to be performed ahd all 
requirements established in the Agreement and acceptance by the District, b) submittal of all closeout documents, and 
c) submittal of an affidavit of payment of debts/claims, if requested by the District, for evefy subcontractor who ! 

performed work on the project evidencing they have received final payment of undisputed work and retainage 
withheld. As a condition of the contract, no more than three and one-half percent (3.5%) shall be retained from the 
progress payments of any subcontractor by the Contractor until final completion of that portion of the work Prompt 
payment of retainage to all subcontractors at final completion of their acceptable work regardless of timing during the 
contract is mandatory. The Contractor shall, at final completion, ensure no amount of the Contractor’s retained funds 
is allocable: to the completed and accepted work of any subcontractor nor to materials or equipment purchased from 
any supplier unless such amounts are in dispute and the Contractor has not requested payment for such disputed 
amounts to date. Such amounts in dispute shall be identified on the Contractor’s affidavit of payment of debts/claims j 
submitted with final documents. j j 

| 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion.or change that results in 
a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in the Design-Builder’s 
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compensation, shall be actual net cost. When both additions and credits covering related Work or substitutions are 
involved in a change, the allowance for overhead and profit shall be figured on the basis of net increase, if any, with 
respect to that change. 

§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment. iThe Owner will make 
an interim determination for purposes of certification for payment for those costs deemed tp be reasonably justified. 
The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior to execution of the Design-Build 
Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject- to the right of 
Design-Builder to disagree and assert a Claim in accordance with Article 14. 

§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder's compensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued for all or 
any part of a Change Directive. 

ARTICLE 7 OWNER’S RESPONSIBILITIES ) 

§ 7.1 General 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the Owqer with 
respect to all Project matters requiring the Owner’s approval or authorization. 

§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Dcsign-rBuilder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within IS days after receipt of a written 
request, information necessary and relevant for the Design-Builder to give notices of project commencement and take 
other action to protect the integrity and exclusivity of the project payment bond(s). 


§ 7.2 Information and Services Required of the Owner i j 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with 
reasonable promptness. \ 

' ’ I 

§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by the Design-Build I 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also proyide surveys 
describing physical characteristics, legal limitations and utility locations for tire site of the Project, and a legal 
description of the site under the Owner’s control. I j"' \ 

I / \ V 

§ 7.2.3 The Owner shall promptly obtain easements, zoning variances, and legal authorizations^ entitlements 
regarding site utilization where essential to the execution of the Project. | j f 

| | [ i 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing land development, zoning, and other permits, 
licenses and inspections. 

§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided in this Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof. In no event shall the 
Design-Builder be relieved of its responsibility to exercise proper precautions relating to the'safe performance of the 
Work. | ‘ 


§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work or noil-conformity with the 
Design-Build Documents, the Owner shall give prompt written notice thereof to the Desigri-Builder. 
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§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s obligations 
under the Design-Build Documents and the Design-Builder’s Proposal.. 


§ 7,2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been 
specially authorized, the Owner shall communicate through the Design-Builder with persons or. entities employed or 
retained by the Design-Builder. 

| j 

§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, upon 
request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for investigation 
of subsurface, air and water conditions when such services are reasonably necessary to properly carry out the design 
services furnished by the Design-Builder. In such event, the Design-Builder shall specify the services required. Such 
services may include, but are not limited to, test borings, test pits, determinations of soil bearing values, percolation 
tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and neccssdry operations for 
anticipating subsoil conditions. The services of geotechnical engineers) or other consultants shall include preparation 
and submission of all appropriate reports and professional recommendations. 


§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 


I 


1 


§ 7.3 Submittals 

§ 7.3,1 The Owner shall review and approve or take other appropriate action on Submittals? Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions and 
quantities; or for substantiating instructions for installation or performance of equipment onsystems; or for 
determining that the Submittals are in conformance with the Design-Build Documents, all of which remain the 
responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s action will be taken in 
accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal schedule, 
with reasonable promptness while allowing sufficient time in the Owner’s judgment to permit adequate review. The 
Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under Sections 3.1.11, 3. h. 12 
and 5.2.3. The Owner’s review shall not constitute approval of safety precautions or, unless otherwise specificqlly 
stated by the Owner, of any construction means, methods, techniques, sequences or procedures. The Owner’s approval 
of a specific item shall not indicate approval of an assembly of which the item is a component. , j 

§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall notify 
the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 


§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make 
on-site inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures; or for the safety 
precautions and programs in connection with the Work, because these are solely the Design-Builder's rights and 
responsibilities under the Design-Build Documents. j j I 

j if. 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Wprk jn accordance with the 
requirements of the Design-Build Documents. The Owner shall not have control over or charge ofj and will not be 
responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors, or their agents or 
employees, or any other persons or entities performing portions of the Work for the Design-Builder: ™"-- - 


§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section 15.5.2, whether or not such 
Work is fabricated, installed or completed. However, neither this authority of the Owner nor a'decision made in good 
faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility,of the Owner to the 
Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, ^leir'agents or employees, 
or other persons or entities performing portions of the Work. 

, | 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordancejwitli Section 9.8 and the 
date of final completion in accordance with Section 9.10. 


t 

I 


; 


t 
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§ 7.8 Owner’s Right to Stop Work 

If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordance with the Design-Build 
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, until 
the cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not give rise to a 
duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person or entity, 
except to the extent required by Section 5.13.1.3. \ ! 

1 I 

§ 7.9 Owner's Right to Carry Out the Work t 

If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents and 
fails within a ten-day period after receipt of written notice from the Owner to commence and continue correction of 
such default or neglect with diligence and promptness, the Owner may, without prejudice to qthbr remedies the Owner 
may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued ^deducting from 
payments then or thereafter due the Design-Builder the reasonable cost of correcting such deficiencies. If payments 
then or thereafter due the Design-Builder are not sufficient to cover such amounts, the Design-Builder shall pay the 
difference to the Owner. For Work on the critical path to beneficial occupancy of the Project (pr defined component 
thereof) the ten-day period referenced herein is reduced to five (5) days during the 60 days'prior to substantial 
completion as shown on the last schedule properly submitted under §3.1.9. 

^ i it 

ARTICLE 8 TIME I j j 

§ 8.1 Progress and Completion 

§ 8.1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. 

§ 8.1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the Work prior to the i 
effective date of insurance, other than property insurance, required by this Contract. The Contract Time shall not be 
adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Contract. i 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial 
Completion within the Contract Time. j 

§ 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 

The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will incur 
as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms; use of 
alternate sites for the educational program; disruption of class locations; disruption of athletic program; (jisruption of 
public service activities planned for the project; loss of rental of the project; security risks dub to/cominglirig o ('project 
workers with additional persons on and near the site; additional safety risks of equipment, vehicles, and unfinished 
work on the campus during the academic term; general disruption of the teaching and learning process due to project 
activities during the academic term; moving equipment during the academic term when students and full staffjare 
present; harm to the Owner’s reputation and established goodwill among the community, parents, students, and staff 
due to late delivery of the project; loss of student morale and academic performance due to ,thc ongoing Work during 
the academic term; harm to the Owner's public relations; disruption and inefficiency of thd management of all the 
Owner’s facilities and other current construction projects. The measurement of such damages is difficult. 

Accordingly, such damages are converted to Liquidated Damages as follows: for each day the Work is not 
Substantially Complete beyond the Contract Time allowed for Substantial Completion, liquidated damages of $1000 
wil I be due from the Design-Builder to the Owner; for each day the Work is not Finally Complete beyond the Contract 
Time allowed for Final Completion, liquidated damages of $500 will be due from the Design-Builder to the Owner. 

j I \ \ 

§ 8.2 Delays and Extensions of Time 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of thejWork by an act or neglect 
of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the Work by 
the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes beyond the 
Design-Builder’s control; or by delay authorized by the Owner pending mediation and binding dispute resolution or 
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by other causes that the Owner determines may justify delay, then the Contract Time shall be extended by Change 
Order for such reasonable time as the Owner may determine, 

§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 

§ 8,2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional time, such 
request shall be documented by data substantiating the weather conditions a) were abnormal for jt period of time which 
could not have been reasonably anticipated; b) had an adverse effect on the work scheduled, arid alternate work 
unaffected by the weather could not have been done; and c) had an adverse effect on the construction schedule such 
that the loss of work time will adversely impact the established completion date. The Contractor must make every 
effort to mitigate the potential effect of the weather on the construction schedule including, butnot limited to, 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate work days 
within the work week, or other such actions. Such time extension request shall be in writing arid submitted to the 
District for approval within ten (10) days from the end of the event causing the impact on the construction schedule. 

An extension of time not requested within the appropriate time period shall not be considered. The approved 
extension of time shall be incorporated in the next Change Order. 

! * f "I r _ 

jj 8.2.4 Anticipated Weather Delays: A total of five- two ( S2) days per calendar month (non-cumulative) shall be..j Formatted: Highlight 

anticipated by the Contractor as "adverse weather," and such tune shall not be considered justification for an extension 
of time. Such anticipated adverse weather days are established only for normally scheduled work days, excluding 
Saturdays, Sundays and major holidays, unless such adverse weather conditions on those days are severe enough to 
impact the scheduled work on the following work day. If adverse weather days beyond the five two_(§2) days 
anticipated are substantiated and the Contractor could not mitigate the impact of the additional adverse weather days, 
an extension of time may be allowed only to the extent of the actual impact on the last approved construction schedule 
and only to the extent of one (1) full day of extended time for each full working day of adverse weather conditions 
which prevented a forty-hour work week within a seven (7) day calendar week. A request for adverse weather ' 
extension shall not be allowed after the date established for substantial completion. 

ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION c 
§ 9.1 Contract Sum ; 

The Contract Sum is stated in the Design-Build Amendment. 

§ 9.2 Schedule of Values 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder, prior to the 
first Application for Payment after execution of the Design-Build Amendment shall submit to the Owner a schedule of 
values allocating the entire Contract Sum to the various portions of the Work and prepared in such form and supported 
by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to by theOwner, 
shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. I v / 

I j t ■ 

§ 9.3 Applications for Payment J 

§ 9.3.1 At least TWENTY ONE days before the date established for each progress payment, the Design-Builder shall 
submit to Ihe Owner an itemized Application for Payment for completed portions of the Wrirk.jThe application shall 
be notarized, if required, and supported by data substantiating the Design-Builder’s right tojpayment as the OVvner 
may require, such as copies of requisitions from the Architect, Consultants, Contractors, and material suppliers, and 
shall reflect retainage if provided for in the Design-Build Documents. > - —- 

§ 9.3,1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of . 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. / ” -. 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or 
entities providing services or work for the Design-Builder, unless such Work has been performed by others whom the 
Design-Builder intends to pay. ! j 

i 

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
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approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored on or off the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish the 
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the costs of 
applicable insurance, storage and transportation to the site for such materials and equipment stored off the site. 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Servicb, covered by an 
Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Owner shall, to the best of the Design-Bililder’s knowledge, 
information and belief; be free and clear of liens, claims, security interests or encumbrances in favor of the 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entitled to make a 
claim by reason of having provided labor, materials and equipment relating to the Work. > j 

i ! 

§ 9.4 Certificates for Payment 

SEE § A. 1.5,1.3 FOR SCHEDULE. In accordance with the schedule set forth in § A. 1.5.1.3, the Owner issue to the 
Design-Builder a Certificate for Payment indicating the amount the Owner determines is prpperly due, and notify the 
Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as provided in 
Section 9.5.1. M j J 

1 ! 

§ 9.5 Decisions to Withhold Certification 

§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extentreasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the 
Design-Builder’s Application for Payment, or the quality of the Work is not in accordance with the Design-Build 
Documents. If the Owner is unable to certify payment in the amount of the Application, the Owner will notify the 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree on a revised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems to be due and owing. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discovered evidence, may nullify t“he 
whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the Owner 
from loss for which the Design-Builder is responsible because of j; •" . 

.1 defective Work, including design and construction, not remedied; j j 

.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless security 
acceptable to the Owner is provided by the Design-Builder, 

.3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or , 

others, for services, labor, materials or equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 

.5 damage to the Owner or a separate contractor; / \ 

.6 reasonable evidence that the Work will not be completed within the Contract jfime, and that the unpaid 
balance would not be adequate to cover actual or liquidated damages for the anticipated delay,:or 
.7 repeated or substantial failure to cany out the Work in accordance with the Design-Build fjocumcnts. 

j l ( 

§ 9,5.2 When the above reasons for withholding certification are removed, certification wilj be'made forainodnts 
previously withheld. ■j ! j j .. 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.S.1.3, the Owner may, at its sole option, issue 
joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. 

§ 9.6 Progress Payments 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment in the manner and within ! 
the time provided in the Design-Build Documents. 

, i ' i 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person pr entity providing 
services or work for the Design-Builder no later than the time period required by applicable;law, but in no event more 
than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, Contractor, 
and other person or entity providing services or work for the Design-Builder is entitled, reflecting percentages actually 
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retained from payments to the Design-Builder on account of the portion of the Work performed by the Architect, 
Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate agreement with each 
Architect, Consultant, Contractor, and other person or entity providing services or work for the Design-Builder, 
require each Architect, Consultant, Contractor, and other person or entity providing services or work for the 
Design-Builder to make payments to subconsultants and subcontractors in a similar manner. 


tj 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant; Contractor, or other 
person or entity providing services or work for the Design-Builder, information regarding percentages of completion 
or amounts applied for by, the Design-Builder and action taken thereon by the Owner on account of portions of the 
Work done by such Architect, Consultant, Contractor or other person or entity providing services or wqrk for the 
Design-Builder. j ^--—. 

1 1 

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. Owner shail'have the right to contact 
the Architect, Consultants, and Contractors to ascertain whether they have been properly paid. The Owner shall have 
no obligation to pay or to see to the payment of money to a Consultant or Contractor. j j ; 

j j j 

§ 9.6.S Design-Builder payments to material and equipment suppliers shall be treated in a manner similarito that 
provided in Sections 9.6.2,9.6.3 and 9.6.4. j 

i i 

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents. 


§ 9.7 Failure of Payment 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, within the time required 
by the Design-Build Documents, then the Design-Builder may, upon seven additional days’ written notice to the ] 
Owner, stop the Work until payment of the amount owing has been received. The Contract Time shall be extended 
appropriately and the Contract Sum shall be increased by the amount of the Design-Buildeij’s reasonable costs pf ; 
shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents. 


§ 9.8 Substantial Completion 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof is 
sufficiently complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with i 

this Section 9.8. / \ 

/ /'.\/ 

§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to, accept 
separately, is substantially complete, the Design-Builder shall submit to the Owner an occupancy permit iskued by the 
South Carol ina Office of School Facilities and a comprehensive list of items to be completed or corrected pfior to final 
payment. Failure to include an item on such list does not alter the responsibility of the Design-Builder to complete all 
Work in accordance with the Design-Build Documents. j j. . | j 

Jj 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall review th e Work, . If the Owner’sreviewdiscloses Formatted: Not Highlight 

any item, whether or not included on the Design-Builder’s list, which is not sufficiently complete in accordance with 

the Design-Build Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its 

intended use, the Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or 

correct such item upon notification by the Owner. In such case, the Design-Builder shall then submit a request for 

another review of the Work by the Owner. / 

i / . i 

§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintainiproperty insurance 
following issuance of the Certificate of Substantial Completion. 

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will obtain for the 
Owner an occupancy permit issued by the South Carolina Office of School Facilities and a Certificate of Substantial 
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Completion that shall, upon the Owner’s signature, establish the date of Substantial Completion; establish 
responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, damage to the Work and 
insurance; and fix the time within which the Design-Builder shall finish all items on the list accompanying the 
Certificate. Warranties required by the Design-Build Documents shall commence on the date of Substantial 
Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of Substantial 
Completion. r l 

| 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder to tfie Owner for written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, arid consent of surety, if 
any, the Owner shall make payment of retainage applying to the Work or designated portion.thereof. Payment shall be , 
adjusted for Work that is incomplete or not in accordance with the requirements of the Design-Build Documents. 

§ 9.9 Partial Occupancy or Use . j 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public 
authorities having jurisdiction over the Project. Such partial occupancy or use may commerice Whether of not the 
portion is substantially complete, provided the Owner and Design-Builder have accepted in writihg'the responsibilities 
assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, damage to the Work and 
insurance, and have agreed in writing concerning the period for correction of the Work andlcorfimencemeiil of 
warranties required by the Design-Build Documents. When the Design-Builder considers ajportion substantially 
complete, the Design-Builder shall prepare and submit a list to the Owner as provided underi Section 9.8.2. Consent of 
the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The stage.of the progress of the 
Work shall be determined by written agreement between the Owner and Design-Builder. 

§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly review the area 
to be occupied or portion of the Work to be used in order to determine and record the condition of the Work. 

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not constitute 
acceptance of Work not complying with the requirements of the Design-Build Documents, l 1 

§ 9.10 Filial Completion and Final Payment ' 

§ 9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and acceptance 
and upon receipt of a final Application for Payment, the Owner will promptly make such inspection. When the Owner 
finds the Work acceptable under the Design-Build Documents and the Contract fully performed, the Owner will, 
subject to Section 9.10.2, promptly issue a final Certificate for Payment. 

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and otherj indebtedness 1 
connected with the Work, for which the Owner or the Owner’s property might be responsible or encumbered, (less 
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance required 
by the Design-Build Documents to remain in force after final payment is currently in effect* (3) a written statement 
that the Design-Builder knows of no substantial reason that the insurance will not be renewable to cover die period 
required by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5) as-constructed record j 

copy of the Construction Documents marked to indicate field changes and selections made during construction, (6) - 
manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) if required by the Owner, 
other data establ ishing payment or satisfaction of obligations, such as receipts, or releases and waivers of liens; claims, 
security interests, or encumbrances, arising out of the Contract, to the extent and in such form as may be designated by 
the Owner. If an Architect, a Consultant, or a Contractor, or other person or entity providing services or work for the,, 
Design-Builder, refuses to furnish a release or waiver required by the Owner, the Design-Bpilder may furnish a bond 
satisfactory to the Owner to indemnify the Owner against such liens, claims, security interests, or encumbrances. If \ 

such liens, claims, security interests, or encumbrances remains unsatisfied after payments ape niade, the 
Design-Builder shall refund to the Owner all money that the Owner may be compelled to pdy iri discharging such ! 

liens, claims, security interests, or encumbrances, including all costs and reasonable attorneys’ fees. j 

§ 9.10,3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
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by the Design-Builder, and without terminating the Contract, make payment of the balance due for that portion of the 
Work fully completed and accepted. If the remaining balance for Work not fully completed or corrected is less than 
retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consent of surety to 
payment of the balance due for that portion of the Work fully completed and accepted shall be submitted by the 
Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under terms and conditions 
governing final payment, except that it shall not constitute a waiver of claims. 

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except ihose arising from 
.1 liens. Claims, security interests or encumbrances arising out of the Contract and unsettled; 

.2 failure of the Work to comply with the requirements of the Design-Build Documents; 

.3 terms of special warranties required by the Design-Build Documents; j , —.- 

.4 post-occupancy services to be provided by or through the Design-Builder, 

§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the Design-Builder 
except those previously made in writing and identified by the Design-Builder as unsettled at the time of final 
Application for Payment. 

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 
§ 10.1 Safety Precautions and Programs 

The Design-Builder shall be responsible for initiating, maintaining and supervising all 
programs in connection with the performance of the Contract. 

§ 10.2 Safety of Persons and Property 
§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to prevent 
damage, injury or loss to 

.1 employees on the Work and other persons who may be affected thereby; 

.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the site, 
under care, custody or control of the Design-Builder or the Architect, Consultants,.™- Contractors, or 
other person or entity providing services or work for the Design-Builder; amj 
.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, roadways, 
or structures and utilities not designated for removal, relocation or replacement in the course of j t 
construction. 


safety precautions ’and! 

[ I . it. 


§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safely of persons or properly, or their 
protection from damage, injury or loss. 


§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing cohditions and performance 
of the Contract, reasonable safeguards for safety and protection, including posting danger signs'and other.watnings 
against hazards, promulgating safety regulations, and notify owners and users of adjacent sjtes and utilities of the 
safeguards and protections. 1 ! i j 

! j ! | 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, afe 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry on such activities under 
supervision of properly qualified personnel. 


§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage or loss insured under 
property insurance required by the Design-Build Documents) to property referred to in Sections J0.2.1.2 and 10.2.1.3, 
caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor, or anyone directly or 
indirectly employed by any of them, or by anyone for whose acts they may be liable and for \vhich the Design-Builder 
is responsible under Sections 10.2.1.2 and 10.2.1.3; except damage or loss attributable to acts of omissions of the 
Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the Owner may be liable, 
and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations Of the Design-Builder 
are in addition to the Design-Builder’s obligations under Section 3.1.14. 


( 

I 

I 


I 

I 
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§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s organization, at the site, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless 
otherwise designated by the Design-Builder in writing to the Owner. 


§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so as to cause damage or 
create an unsafe condition. i I 

i s 

§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffer? injury or damage to 
person or property because of an act or omission of the other, or of others for whose acts suth party is legally 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other 
party to investigate the matter. ' 

§ 10.3 Hazardous Materials 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included In the Design-Build 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reasonable precautions will be inadequate jo prevent foreseeable 
bodily injury or death to persons resulting from a material or substance, including but not lijnited to asbesjtos or 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Designi-Bujlder shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the condition ;to the Owner in 
writing. j j j 1 

§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise required 
by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and qualifications 
of persons or entities who are to perform tests verifying the presence or absence of such material or substance or who 
are to perform the task of removal or safe containment of such material or substance. The Design-Builder will i 
promptly reply to the Owner in writing stating whether or not the Design-Builder has reasonable objection to the J 
persons or entities proposed by the Owner. If the Design-Builder has an objection to a person or entity proposed by {he 
Owner, the Owner shall propose another to whom the Design-Builder has no reasonable objection. When the material 
or substance has been rendered harmless. Work in the affected area shall resume upon written agreement of the Owner 
and Design-Builder. By Change Order, the Contract Time shall be extended appropriately and the Contract Sum shall 
be increased in the amount of the Design-Builder’s reasonable additional costs of shut-down, delay and start-up. 

§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the DesigmBuilder, the 
Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, losses and 
expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of theWdrk.ih the ... 
affected area, if in fact the material or substance presents the risk of bodily injury or death qs described in, 

Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss or expense is attributable to 
bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property'(other than thd Work 
itself), except to the extent that such damage, loss or expense is due to the fault or negligence of the party seeking 
indemnity. | f 

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be 
responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s 
fault or negligence in the use and handling of such materials or substances. 

§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner jheurs (1) for remediation 
of a material or substance the Design-Builder brings to the site and negligently handles, or (2) Where the \ 

Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that thi cost and expense are 
due to the Owner’s fault or negligence. 

i.i .I i 

§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
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required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense 
thereby incurred. 


§ 10,4 Emergencies 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s 
discretion, to prevent threatened damage, injury or loss. 

ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 
§ 11.1 Uncovering of Work < 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the 
Work has been performed in accordance with the Design-Build Documents. If such Work is in accordance with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract Time 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-BuildjDocumcnts, the costs of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Builder shall not be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or a separate contractor in 
which event the Owner shall be responsible for payment of such costs and the Contract Time will be adjusted as 
appropriate. j I j 

§ 11.2 Correction of Work 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct<Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered bfforc or 
after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such rejected 
or nonconforming Work, including additional testing and inspections, the cost of uncovering and replacement. and 
compensation for any design consultant employed by the Owner whose expenses and compensation were made 
necessary thereby, shall be at the Design-Builder’s expense. 


§ 11.2.2 After Substantial Completion 

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within the three-year duration of 
the Design-Builder’s post-occupancy obligations,, any of the Work is found not to be in accordance with the 
requirements of the Design-Build Documents, the Design-Builder shall correct it promptly after receipt of writi en 
notice from the Owner to do so unless the Owner has previously given the Design-Builder a Written acceptance of such 
condition. The Owner shall give such notice promptly after discovery of the condition. During this period for i . 
correction of the Work, if the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity to 
make the correction, the Owner waives the rights to require correction by the Design-Builder and to make a claim for 
breach of warranty. If the Design-Builder fails to correct nonconforming Work within a reasonable time during that 
period after receipt of notice from the Owner, the Owner may correct it in accordance with Section 7.9. . 


§ 11.2.2.2 This year period for correction of Work shall be extended with respect to portiopS of Work first performed , 
after Substantial Completion by the period of time between Substantial Completion and the; actual completiofr'of that 
portion of the Work. j j j / 

§ 11.2.2.3 This period for correction of Work shall not be extended by corrective Work performed by the j 
Design-Builder pursuant to this Section 11.2. j I I 

§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in'accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the 
Owner. . 

§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged constructibn of the Owner or 
separate contractors, whether completed or partially completed, caused by the Design-Builder’s correction or removal 
of Work that is not in accordance with the requirements of the Design-Build Documents, j f 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of lifnitition with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment^ of the two-year period for 
correction of Work as described in Section 11.2.2 relates only to the specific obligation of the Design-Builder to 
correct the Work, and has no relationship to the time within which the obligation to comply with the.Design-Build 
Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to establish 


i 

i 


t 

I 
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the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically to correct the 
Work. 


§ 11.3 Acceptance of Nonconforming Work 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be reduced 
as appropriate and equitable. Such adjustment shall be effected whether or not final paymeijt has been made. 
Acceptance of Nonconfonning Work may only be evidenced by written agreement specifying the nonconformity and 
the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted Work by inaction or 
implication. j 


ARTICLE 12 COPYRIGHTS AND LICENSES j < . 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic 
form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any other 
person or entity providing services or work for any of them, shall be deem ed the authors and owners of their respective 
Instruments of Service, including the Drawings and Specifications, and shall retain all common law, statutory and 
other reserved rights, including copyrights. Submission or distribution of Instruments of Service to meet official 
regulatory requirements, or for similar purposes in connection with the Project, is not to be consjrucd as publication in 
derogation of the reserved rights of the Design-Builder and the Architect, Consultants, and Contractors, and aiiy other 
person or entity providing services or work for any of them. 


; i 


§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other 
information, the transmitting party is the copyright owner of such information or has permission from, the copyright 
owner to transmit such information for its use on the Project. 


j 


.! 


§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service for purposes of constructing, using, maintaining, altering and 
adding to the Project, ^ and as a p roto typ ic a l b as is for fut ure-Owner designs.. The license granted under this section 
permits the Owner to authorize its consultants and separate contractors to reproduce applicable portions of the j j 

Instruments of Service for use in performing services or construction for the Project , or as a prototypical ba s is for \ 

future Owner design s. .■ 1 j 

. * I_ 

J.2,3.1 Pfep ypTYffR] 77l P /jph t to use the Instalments of Service as a "t fl p jptypq”- '-! ..-[ Formatted! Font: Bold 

design under South Carolina Board o f Architectural Examiners r egulations and policies. Any architect "''‘{^mmSdrindenb left. 0 5" 

receiving the original plans from the Owner must first acknowledge and accept full responsibility for the ' 

adequacy of the desig n for its new project, as well as absolve the original Architect of any responsibi lity of 

any kind as r elates to the or ig inal design. Should the Owner reufle provide the Documents and/or 

Specifications to the Architects ! for other Projects, then the original Architect, if not retained for the other 

tew-the Owner will indemnify and hold harmless the original Architect from any Claims arising out of such 
other Project(s). | I j j 

! I Si 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, that 
will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason to obtain a limited, irrevocable and non-exclusive license for purposes of 
constructing, using, maintaining, altering and adding to the Project, subject to South Carolina regulation s and policies 
concerning successor design professionals. -, a nd as a i 


§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses the 
Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for any 
of them, from all claims and causes of action arising from or related to such uses. The terms Of thjis Section 12.3.2 shall 
not apply if the Owner rightfully terminates this Agreement for cause under Sections 13.1.4 or 13.2.2. 
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ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment 
§ 13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformance and 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance of services under this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shal I give seven days’ written notice 
to the Owner before suspending the Work. In the event of a suspension of the Work, the Design[Builder shall have no 
liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming the Work, the 
Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in'the interruption and 
resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and tiirje to complete, the 
remaining Work shall be equitably adjusted. 

§ 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the Work performed prior to 
notice of such suspension. When the Project is resumed, the Design-Builder shal) be compensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Buiider’s compensation for, 
and time to complete, the remaining Work shall be equitably adjusted. j ; 

J j j "1 

§ 13.1.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault of the 
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ written notice. 

1 j i 

i 1 

§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should jhe other 

party fail substantially to perform in accordance with the terms of this Agreement through ho fault of the party , 

initiating the termination. I..... . . .1 

§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the Design-Builder ( 
for the Owner’s convenience and without cause. 

§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination and any other expenses directly attributable to termination for which the 
Design-Builder is not otherwise compensated. In no event shall the Design-Buiider’s compensation under this 
Section 13.1.6 be greater than the compensation set forth in Section 2.1. 

§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment 
§ 13.2.1 Termination by the Design-Builder 

§ 13.2.1.1 The Design-Builder may terminate the Contract if the Work is stopped for a period of 30 consecutive days ,j 
through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor, or their agents or 
employees, or any other persons or entities performing portions of the Work under direct or indirect contract with the 
Design-Builder, for any of the following reasons: j \ 

.1 Issuance of an order of a court or other public authority having jurisdiction that requires all|Work to bfe 
stopped; ( S j / 

.2 An act of government, such as a declaration of national emergency that requires all Work to be stopped; 

.3 Because the Owner has not issued a Certificate for Payment and has not notified’the Design-Builder of 
the reason for withholding certification as provided in Section 9.5.1, or because the Owner hasjnot 
made payment on a Certificate for Payment within the time stated in the Design-Build Documents; or j 
.4 The Owner has failed to furnish to the Design-Builder promptly, upon the Dfesign-Builder’s request, 
reasonable evidence as required by Section 7.2.7. 

§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault of the Design-Builder, the 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing portions 
of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays or interruptions of 
the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate rao|e than 100 percent of the \ ’ 

total number of days scheduled for completion, or 120 days in any 365-day period, whichever ijs less. 

i S i i 

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-builder may, upon seven ; j 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of .such termination,— 


AIA Document A141" - 2014. Copyright ** 2004 and 2014 by The American Institute of Architects. All rights reserved. WARMING: This AIA Document 
io protected by U.S, copyright i.aw end International Treaties, Unauthorized reproduction or diotribution of thle AIA’ Document, or any portion 
of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was 28 
produced by AIA software at 13i41i37 on 11/16/2015 under order No.0239S86208_l which expires on 07/14/2016, and is not for resale. 

Oaer Notes? (1346704345) 


PAPR - 003955 



§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respect to 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ written notice to 
the Owner, terminate the Contract and recover from the Owner as provided in Section 13.2.1.3. 

§ 13.2.2 Termination by the Owner For Cause 

§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder i s 

.1 fails to submit the Proposal by the date required by this Agreement, or if no date' is indicated, within a 
reasonable time consistent with the date of Substantial Completion; 

.2 repeatedly refuses or fails to supply an Architect, or enough properly skilledjConsultants, Contractors, 
or workers or proper materials; 

.3 fails to make payment to the Architect, Consultants, or Contractors for services, jnaterials or labor in 
accordance with their respective agreements with the Design-Builder; 

.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of a public authority; or s 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build Documents. ) ; 

j j is. 

§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other'rights or remedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice, 
terminate employment of the Design-Builder and may, subject to any prior rights of the surety: ! j j 

.1 Exclude the Design-Builder from the site and take possession of all materials, equipment, tools, and 
construction equipment and machinery thereon owned by the Design-Builder; 

.2 Accept assignment of the Architect, Consultant and Contractor agreements pursuant to Section 3.1.15; 
and 

.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written request 
of the Design-Builder, the Owner shall furnish to the Design-Builder a detailed accounting of the costs 
incurred by the Owner in finishing the Work. I j 


§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in SectionT3.2.2.1, the 
Design-Builder shall not be entitled to receive further payment until the Work is finished. 

§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages incurred 
by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and damages 
exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for such 
payments shall survive termination of the Contract and are expressly included in the performance of the Work covered 
by the Design-Builder’s performance bond. / \ 

§ 13.2.3 Suspension by the Owner for Convenience j f \ 

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrupt thcAfrork 
in whole or in part for such period of time as the Owner may determine. | j 


§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost a'nd time caused by' 
suspension, delay or interruption as described in Section 13.2.3.1. Adjustment of the Contract Sum shall include 
profit. No adjustment shall be made to the extent 1 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause for 
which the Design-Builder is responsible; or 

.2 that an equitable adjustment is made or denied under another provision of the Contract. 


§ 13.2.4 Termination by the Owner for Convenience j 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause. 

i . 

§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Ownej’s convenience, the 
Design-Builder shall 

.1 cease operations as directed by the Owner in the notice; 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work;- 
and, 
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.3 except for Work directed to be performed prior to the effective date of termination stated in the notice, 
terminate all existing Project agreements, including agreements with the Architect, Consultants, 
Contractors, and purchase orders, and enter into no further Project agreements and purchase orders. 


§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination. j 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION 
§ 14.1 Claims 

§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, payment of 
money, or other relief with respect to the terms of the Contract. The term "Claim" also includes other disputes and 
matters in question between the Owner and Design-Builder arising out of or relating to the Contract, The 
responsibility to substantiate Claims shall rest with the party making the Claim. 


§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or'related to the Contract in 
accordance with the requirements of the binding dispute resolution method selected in Section j .3, within the;time 
period specified by law. j j I j 

§ 14.1.3 Notice of Claims ( I ! 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner of Design-Builder must be 
initiated by written notice to the other party within 21 days after occurrence of the event giving rise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever, is later. 


§ 14.1.3.2 Claims Arising After Final Payment After Final Payment, Claims by either the Owner or Design-Builder. 

that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, must be initiated by prompt written notice 
to the other party. The notice requirement in Section 14.1.3.1 and the Initial Decision requirement as a condition 
precedent to mediation in Section 14.2.1 shall not apply. 

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in 
writing or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of 
the Contract and the Owner shall continue to make payments in accordance with the Design-Build Documents: I 

§ 14.1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion of the Work that relates 
to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property arising 
under Section 10.4. 

/ x ... 

J / \ \/ 

§ 14.1.6 Claims for Additional Time i / t V 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, iwritten notjee a^' 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of cost and of probable effect of 
delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary 

j !. Ji 

§ 14.1.7 Claims for Consequential Damages 

The Design-Builder and Owner waive Claims against each other for consequential damages arising out of orrelating 
to this Contract. This mutual waiver includes 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing,- . 

business and reputation, and for loss of management or employee productivity or of the services of such 
persons; and / 

.2 damages incurred by the Design-Builder for principal office expenses includihg the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit except 
anticipated profit arising directly from the Work and otherwise available umjer tjiis Agreement. 

This mutual waiver is applicable, without limitation, to all consequential damages due to either Iparty’s termination in 
accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award of 
liquidated damages, when applicable, in accordance with the requirements of the Design-Birild Documents 
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§ 14.2 Initial Decision 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the Owner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 10.3 and 
10.4 of the Agreement and Sections B.3.2.9 and B.3.2.10 of Exhibit B to this Agreement, unless 30 days have passed 
after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed in writing, 
the Owner shall render the initial decision on Claims. 

§ 14.2.2 Procedure ! , 

§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provide a written 
response to Owner within ten days after receipt of the notice required under Section 14.1.3.11. Thereafter, the Owner 
shall render an initial decision within ten days of receiving the Design-Builder’s response: (1) withdrawing the Claim 
in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. 

i J 

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner will take one 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3.1: (1) request 
additional supporting data, (2) render an initial decision rejecting the Claim in whole or in part,.(3) render an initial 
decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to render an initial decision 
because the Owner lacks sufficient information to evaluate the merits of the Claim. 

j I ! 

§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with od seek information from 
persons with special knowledge or expertise who may assist the Owner in rendering a decision.,The retention of such 
persons shall be at the Owner’s expense. 

§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional supporting 
data, the Design-Builder shall respond, within ten days after receipt of such request, and shall either (1) provide a 
response on the requested supporting data, (2) advise the Owner when the response or supporting data will be 
furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of the response or supporting 
data, if any, the Owner will either reject or approve the Claim in whole or in part. * 

§ 14.2.S The Owner’s initial decision shall (I) be in writing; (2) state the reasons therefor; and (3) identify any change 
in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties but subject 
to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute resolution. ' l 

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of Section 14.2.6.1. 

§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other party 
file for mediation within 60 days of the initial decision. If such a demand is made and the party receiving the demand 
fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue binding 
dispute resolution proceedings with respect to the initial decision. f j ^ V 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify ! the ; surely, 
if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Design-Builder’s default, the 
Owner may, but is not obligated to, notify the surety and request the surety’s assistance in ijesolving the cqntrdversy. 

§ 14.3 Mediation 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those waived 
as provided for in Sections 9.10.4, 9.10.5, and 14.1.7, shall be subject to mediation as a condition precedent to binding 
dispute resolution. , 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation shall proceed in advance of 
binding dispute resolution proceedings, which shall be stayed pending mediation for a period of 60 days from the date 
of filing, unless stayed fora longer period by agreement of the parties or court order. 

J i 

§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shill be held in the place 
where the Project is located, unless another location is mutually agreed upon. Agreements reached in mediation shall 
be enforceable as settlement agreements in any court having jurisdiction. i- ~ 


j I 
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ARTICLE 15 MISCELLANEOUS PROVISIONS 
§ 15,1 Governing Law 

The Contract shall be governed by the law of the place where the Project is located. 

§ 15.2 Successors and Assigns 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Dofcuments. Except as 
provided in Section 15.2.2, neither party to the Contract shall assign the Contract as a whole without written consent of 
the other.' If either party attempts to make such an assignment without such consent, that patty $hall nevertheless 
remain legally responsible for all obligations under the Contract. 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing 
construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the Design-Build 
Documents. The Design-Builder shall execute all consents reasonably required to facilitate such assignment. 

! I f~ j 

§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, other 
than those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates fyr review at 
least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, Architect, i 
Consultants, or Contractors to execute consents reasonably required to facilitate assignment to a lender, the 1 
Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that qre consistent with'this 
Agreement, provided the proposed consent is submitted to them for review at least 14 days'prior to. execution. The 
Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents that 
would require knowledge, services or responsibilities beyond the scope of their services. 

§ 15.3 Written Notice 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered pr 
certified mail or by courier service providing proof of delivery to, the last business address jenown to the party giving 
notice. Written notice may also be established by acknowledgements and responses exchanged via electronic ] j 
communications such as electronic mail or any internal messaging functionality of BIM and/or project management 
software used by the parties for the project. 

§ 15.4 Rights and Remedies 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed or 
available by law. / / ' \ \ / 

I ( \ y ' , 

§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver [of a; right or duty afforded 
them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a breach 
thereunder, except as may be specifically agreed in writing. ' ! j 

| !..I.. , 

§ 15.5 Tests and Inspections 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required by the Design-Build 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of public 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with the appropriate public 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall give the Owner 
timely notice of when and where tests and inspections are to be made so that the Owner may : be present for such 
procedures. Tire Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements until 
after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes or 
applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder. 

I j 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspection or approval not 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangements for such additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely notice to 


' ! 
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the Owner of when and where tests and inspections are to be made so that the Owner may be present for such 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expense. 


§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15,5.1 and 15.5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made 
necessary by such failure shall be at the Design-Builder’s expense. 

i i 

§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Build 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. 


§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build documents, the Owner 
will do so promptly and, where practicable, at the nonnal place of testing. 

: \ 

| i 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid 
unreasonable delay in the Work. 

; i 

§ 15.6 Confidential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential information 
constitutes a warranty to the party receiving such Confidential Information that the transmitting! party is authorized to 
transmit the Confidential Information. If a party receives Confidential Information, the receivirig party shhll keep the 
Confidential Information strictly confidential and shall not disclose it to any other person of entity exceptias set forth 
in Section 15.6.1. \ 


§ 15,6.1 A party receiving Confidential Information may disclose the Confidential Information as required by law or 
court order, including a subpoena or other form of compulsory legal process issued by a court or governmental entity. 
A party receiving Confidential Information may also disclose the Confidential Information to its employees, 
consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential i 
Information as set forth in this Contract. ■ 

j • 

§ 15.7 Capitalization 

Terms capitalized in the Contract include those that are (I) specifically defined, (2) the titles of numbered articles Of 
(3) the titles of other documents published by the American Institute of Architects. 


§ 15.8 Interpretation 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all 1 ' and 
"any" and articles such as "the" and “an,” but the fact that a modifier or an article is absent frpm one statement and 
appears in another is not intended to affect the interpretation of either statement. / , ' \ 

] i \ 

§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such recognized / 
meanings. i i j 

! L- i 1 

Conduct of the Design-Builder’s Principals, Employees, Agents and Representatives 



The safety and security of District staff, students and the general public are of utmost priority to the District. 

To that end, the Design Builder shall be responsible for ensuring compliance by the Design Builder and any 
employees, agents or representatives, or subcontractors of the Design-Builder, including all Design Consultants, to 
the following: / ,<•’ 

/ / ■ \ \ 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. 

B. No fraternizing with, threats to, or use of abusive or profane language in the presence of students, parents, 
visitors, or District representatives, agents, or employees. 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horry County Board of Education policy. Violations of 
such policy shall result in a civil penalty of up to $1,000 per occurrence to the individual responsible and/or 
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the Architect for whom the individual is a Principal, employee, agent, or representative. 

D. Secure SLED (State Law Enforcement Division) criminal background checks on all the Design-Builder’s 
Principals, employees, agents, and representatives, and subcontractors, performing work on District property and 
contractually require the same of all Design Consultants, their employees, agents, and representatives. No 
employees, agents or representatives, or subcontractors, of the and Design Builder having committed violent 
crimes, crimes against children, or crimes of moral turpitude are allowed access to the District’s premises. Such 
SLED criminal background checks shall be maintained on file in the offices of the Eiesign Builder and made 
available to appropriate District personnel or the District’s legal counsel immediately upon request 

{ t 

Promotional Materials 

The Design Builder shall have the right to include photographic or artistic representations of the design of the 
Project among the Design Builder’s promotional and professional materials. The Design Builder 
shall be given reasonable access to the completed Project to make such representations. The District shall provide 
professional credit for the Architect and Design Builder in the District’s promotional materials for the Project. 
The Architect shall not make any representations in promotional and professional materials other than the 
identification of the District without the District’s approval of the written copy prior to submission, printing and 
distribution. This condition shall survive termination or completion of this Agreement. ! j 

' j 

t 

! 

Drug-Free Workplace ; , 

The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and supervising 
all drug-free programs in connection with the performance of this Agreement. The drug-free programs shall conform 
to Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code of Laws as may be amended. 


Right to Audit Project 

The District shall have the right to audit the books and records of the Architect to the extent that the books and 
records relate to the performance of this Agreement and shall include all pricing and Change Order data. Such jbopks 
and records related to the work covered under this Agreement shall be maintained by the Architect for a period 
of not less than three (3) years from the date of final payment to the Architect under this Agreement, This 
requirement shall also apply to any Design Consultants perfonning services under the Architect’s direction. 

The Office of General Services of the State of South Carolina, or any auditor under contract .with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertAining to any,Project are, 
available for inspection at the location specified by the District within seventy-two (72) hours of notification at no 
additional cost to the District. This requirement shall survive termination or completion of the Agreement. , 

Traffic Control On-Site and Off-Site: The Design-Builder shall conduct its operations in a maknej to not 
interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina, Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing jmaximum use of streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians; The 
Design-Builder shall use worker and traffic control signs and devices necessary to comply with Section VI of U.S. 

Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices for Streets and 
Highways (Washington, DC: GPO) as may be amended, to facilitate traffic control on pqblic roads, streets, or 
highways when work performed obstructs public traffic. When such traffic areas are obstructed to any extent by work 
in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so designated shall 
not be assigned any other duties while engaged in directing traffic. j ' 

Safety Designee: The Design-Builder shall designate a competent individual at the worksite whose duty shall 
be the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards 
and requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lay down" areas or work areas by unauthorized 
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individuals. 


Licenses and Permits: During the term of the contract, the Contractor shall be responsible for obtaining and 
maintaining in good standing, all licenses (including professional licenses, if any), permits, inspections and 
related fees for each or any such licenses, permits and/or inspections required by state, county, city or other 
government entity or unit to accomplish the work specified in this solicitation and the cphtipct. 

Iran Divestment Act: The Iran Divestment Act List is a list published by the [State] Board pursuant to 
Section 11- 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at the 
following URL: http://procurement.sc.gov/PS/PS-iran dives tment.phhnt.I Consistent with Sjection 11 -57-310(B), the 
Contractor shall not contract with any person to perform a part of the Work, if, at the time you epter into a subcontract, 
that person is on the then-current version of the Iran Divestment Act List 

Immigrant Workers: The "South Carolina Illegal Immigration and Reform Act" requires all-employers to verity the 
legal status of new employees and prohibits employment of any worker who is not legally in this Country and authorized 
to work. Effective January 1,2012, all South Carolina employers are required to enroll in the U.S. Department of 
Homeland Security’s E-Verify program and verify the status of new employees within threeibus|ness days, using 
E-Verity. Failure to use E-Verify to verity new hires will result in probation for the employer or suspension/revocation 
of the employer’s business licenses. 

' i 1 

SC IMMIGRATION LAW. S.C. Code § 8-14-40 Compliance: Design-Builder certifies th|at the Design-Builder will 
comply with the requirements of S.C. Code § 8-14-10 etseq. and agrees to provide to the Otyneij any documentation 
required to establish either: (a) the applicability of that chapter to the contractor, subcontractor, and sub-subcontractor; 
or (b) the compliance with this that chapter by the contractor and any subcontractor or sub-subcontractor. 

Business license, insurance, and bonds must be obtained prior to issuance of a Notice to Proceed. Failure to obtain 
these within thirty (30) days of execution of the agreement makes this Agreement voidable at the option of the Owner. 


ARTICLE 16 SCOPE OF THE AGREEMENT j j 

§ 16.1 This Agreement is comprised of the following documents listed below: 

.1 A1A Document A141™-2014, Standard Form of Agreement Between Owner and Design-Builder j 
.2 AIA Document A141™-2014, Exhibit A, Design-Build Amendment, if executed j ' 

.3 AIA Document A141 ™-2014, Exhibit B, Insurance and Bonds 

.4 ’ Owner’s Request for Proposals No. 1415-91 (with addenda) and Design-Builder’s Proposal to the same 

as accepted by the Horry County Board of Education. 

.5 Post-Occupancy Requirements stated in Owner’s Request for Proposals No. 1415-91. 

This Agreement entered into as of the day and year first written above. 


OWNER (Signature) 

John K. Gardner, Chief Financial Officer 
(Printed name and title) 


DESIGN-BUILDER (Signature) 

«Robert Ferris, Authorized Member 
(Printed name and title) 
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Document A141™ - 2014 


Standard Form of Agreement Between Owner and Design-Builder 


AGREEMENT made as of the twenty-third day of November in the year two thousand 
fifteen (2015). 

(In words, indicate day, month and year.) 


ADDITIONS AND DELETIONS: 


BETWEEN the Owner: 

(Name, legal status, address and other information) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd | PO Box 260005 

Conway, SC 29528 

District Office Phone 843.488.6700 

and the Design-Builder: 

(Name, legal status, address and other information) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

for the following Project: 

(Name, location and detailed description) 

New Carolina Forest Middle School 

(per Owner’s Request for Proposals No. 1415-91) 


,The : author of this document has 
added Information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as Well as revisions to 
the standard form text is available 
from the author, and. should be 
reviewed. A vertical line in the left 
' margin of this document indicates 
where the author has added 
necessary information and where : 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
■consequences. Consultation with an 
attorney Is encouraged with respect 
to its completion or modification. 

Consultation with an attorney is also 
encouraged with respect to 
professional licensing requirements ; 
in the jurisdiction where the Project i 
is located. 


Note: references to Owner’s Request for Proposals No. 1415-91 include its addenda. 


The Owner and Design-Builder agree as follows. 

t 


i 



ELECTRONIC COPYING of any 

portion of this AIA® Document to 
another electronic file is prohibited and 
constitutes a violation of copyright laws 
as set forth in the footer of this 
document. 
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DESIGN-BUILD AMENDMENT 


B INSURANCE AND BONDS 


ARTICLE 1 GENERAL PROVISIONS 
§ 1.1 Owner’s Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the disposition for the following items by inserting the requested information or a statement such as 
applicable " or "unknown at time of execution ." If the Owner intends to provide a set of design documents, 
requested information is contained in the design documents, identify the design documents and insert "see 
design documents" where appropriate.) 


"not 
and the 
Owner's 


§ 1.1.1 The Owner’s program for the Project: 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the 
program will be developed.) I j 


Per "Design Requirements" published for Solicitation No. 1415-91and . Design-Builder’s Proposal to Owner 
pursuant to Solicitation No. 1415-91 selected by the Horry County Board of Education on November 2, 2015. 
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§ 1.1.2 The Owner’s design requirements for the Project and related documentation: 

(Identify below, or in an attached exhibit, the documentation that contains the Owner’s design requirements, 
including any performance specifications for the Project.) 


Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-9 selected by the Horry County Board of Education on November 2, 2015. 1. 

! j 

§ 1.1.3 The Project’s physical characteristics: 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical 
reports; site, boundary and topographic surveys; traffic and utility studies; availability ofpublic and private utilities 
and services; legal description of the site; etc.) 

. . ... ! t 

Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No. 1415-91 selected by the Horry County Board of Education on November 2, 2015.. 


§ 1 . 1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: j i 

(Identify the Owner’s Sustainable Objective for the Project such as Sustainability Certification; benefit to the, 

environment, enhancement to the health and well-being of building occupants, or improvement of energy ‘efficiency. 

If the Owner identifies a Sustainable Objective, incorporate AIA Document A141 ™-2014, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner’s Sustainable 1 
Objective.) 

| -i l...- 

Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No. 1415-91 selected by the Horry County Board of Education on November 2, 2015,, 

§ 1.1.5 

Number not used. 

. - - • ... - i 

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for Owner’s budget, and if known, a line item breakdown of costs.) 

.. , , 

Per "Design Requirements" published for Solicitation No, 1415-91 as amended through the Board of Education’s 
action November 2, 2015. 

§ 1.1.7 The Owner’s design and construction milestone dates: 

(Paragraphs deleted) 

Per "Design Requirements" published for Solicitation No. 1415-91 / \ 

j [ 

§ 1 . 1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost: 

i 

.1 Architect 

SFL+A Architects, P.A. 333 Fayetteville Street Suite 225, Raleigh, NC 27601.- 



.2 Consultants 

Per Design-Builder’s Proposal to Owner pursuant to Solicitation No.1415-91. 

.3 Contractors ' / \ \ 

... . . \ ! i 

Per Design-Builder’s Proposal to Owner pursuant to Solicitation No.1415-91. 1 

\ } ! : 

§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: 

(Identify special characteristics or needs of the Project not identified elsewhere, such as hikoric preservation -- 
requirements.) 
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Per "Design Requirements" published for Solicitation No. 1415-91 (Summary of Services Required, Article 3) 
including all post-occupancy requirements published in the solicitation as amended by addenda. 

§ 1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 

1 1 

§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, 
or lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict. 1 

f ' 1 

§ 1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification 

in accordance with Article 6. 1 

1 

! j 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any pther information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 

Unless otherwise agreed, the parties will use AIA Document E203™-2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. ) j 

if i j 

§ 1.2 Project Team 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1:* 

.MM 

Executive Director of Facilities (or a designee identified in writing by the owner.) j 

Horry County Schools 

Facilities Department, 1160 E Highway 50 

Conway, SC 29526 

843.488.6965 

§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and other information.) 

| Owner may utilize third party project management which will also receive submittals, 

§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope of work, and, if known, identify by name and address.) 

.... ■ ■ ~ ' ! 

| To be determined by Owner. If retained, such consultants will be identified promptly.. 

§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3:1.2: \ 

(List name, address and other information.) 

| J 

Robbie Ferris, S.C. AR.6106 
FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225, Raleigh, NC 27601 
919-573-6350 


§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written 
notice to the other party. 


§ 1.3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of binding dispute 
resolution shall be the following: j f 

i 1 

[ X ] Litigation in a court of competent 

(Paragraphs deleted) ' 

jurisdiction, nonjury before a circuit judge in Horry County, SC. 
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§ 1.4 Definitions 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement"); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a written, amendment to the 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, pr (3) a Change 
Directive. 

] I 

§ 1.4.2 The Contract. The Design-Build Documents form the Contract. The Contract represents the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations; or agreements, either 
written or oral. The Contract may be amended or modified only by a Modification. The Design-Build Documents 
shall not be construed to create a contractual relationship of any kind between any persons Pr entities other than the 
Owner and the Design-Builder. 

§ 1.4.3 The Work. The term "Work" means the design, construction and related services required to fulfill the 
Design-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, jtnd 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. The Work 
may constitute the whole or a part of the Project. , \ j 

i S I | 

§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under the 1 
Design-Build Documents may be the whole or a part, and may include design and construction by the Owner and by > 

separate contractors. L_..._ . 

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium of expression now 

known or later developed, of the tangible and intangible creative work performed by the Design-Builder, t 

Contractor(s), Architect, and Consultant(s) under their respective agreements. Instruments of Service may include, 

without limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar 

materials. 

i 1 

§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval deinonstrating how thp 
Design-Builder proposes to conform to the Design-Build Documents for those portions of the Work for which the L 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product data, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. 

§ 1.4.7 Owner. The Owner is the entity identified as such in the Agreement and is referred to throughout the 
Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s authorized 
representative. The Owner may have employees that are design professionals or otherwise/skilled in construction 
or construction management, and such employees may, from time to time, perform various task's or duties for or on 
behalf of the Owner under this Agreement. However, it is specifically understood that theOwner (including these 
agents and employees) has no obligation or duty to apply specialty or professional knowledge and skill, arid shall not 
be held to have undertaken to provide or perform any aspect of the Owner’s performance of this Agreement as a 
design professional or specially skilled and knowledgeable construction industry member of construction jnan’ager, 
and this principle applies regardless of the Owner’s position titles or office division titles as may be applicable to 
such employees. 

§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is- 
referred to throughout the Design-Build Documents as if singular in number. The term "Design-Builder" means the 
Design-Builder or the Design-Builder’s authorized representative. . 

/ / 

§ 1.4.9 Consultant. A Consultant is a person or entity providing professional services for file Design-Builder for all l 

or a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to pro|'ide:the required 
professional services. 
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§ 1.4,10 Architect. The Architect is a person or entity providing design services for the Design-Builder for all or a 
portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. 

i 

§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor. 

. 

§ 1.4.12 Confidential Information. Confidential Information is information containing cohfidenfial or business 
proprietary information that is clearly marked as "confidential." | ,---— 

I 1 

§ 1.4.13 Contract Time. Unless otherwise provided, Contract Time is the period of time, including authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the Work. 

§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar ijay unless otherwise 
specifically defined. j j j 

I j \ i 

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution of the Design-Build Amendment, as identified in Article A. 1 of the Design-Build Amendment. 

i ; j ! 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS j 

§ 2.1 Compensation for Work Performed Prior To Execution of Design-Build Amendment 
§ 2.1.1 Unless otherwise agreed, payments for Work performed prior to Execution of the Design-Build Amendment 
shall be made monthly. For the Design-Builder’s performance of Work prior to the execution of the Design-Build 
Amendment, the Owner shall compensate the Design-Builder as follows: 1 

(Insert amount of, or basis for, compensation, including compensation for any Sustainability Setyices, or indicate 
the exhibit in which the information is provided If there will be a limit on the total amount of compensation for 
Work performed prior to the execution of the Design-Build Amendment, state the amount of the limit,) i 

1 I ] i 

The Design-Builder may invoice the Design-Builder may invoice the owner for $1,118,043. for its design work 
performed prior to the execution of the Design-Build Amendment. This amount is within and part of the price 
agreed in the Design-Build Amendment. , 

(Paragraphs deleted) 

§2.1 number not used] -• y* j 

(Paragraphs deleted) f \ 

(Table deleted) j / . \ . 

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment / V 

§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice.: i 

(Paragraphs deleted) j 1 / 

The Owner will not pay interest on unpaid sums. This is a specific waiver of requirements of S.C. Code Ann. §§ 

29-6-30 and 29-6-50. j L \ | 

1 ! i 

| (Paragraph deleted) .---.•—- - 

§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment 
For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the Owner 
shall pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment, 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BIJILD CONTRACT 
§ 3.1 General j j 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the 
Project is located. i j 

i j 

Building Permit and Other Permits and Fees: No general building permit is required in accordance With § 

6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical, 
electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 
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cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact 
fees, permits, and such charges required for the successful completion of the work. For each day (not counting 
Saturdays and Sundays, and not counting the day the Design-Builder submits its completed application to the 
authority) beyond five (5) days that a jurisdictional authority takes to respond to a permit application or similar 
permit request that is on the project’s critical path, the Design Builder may claim one (1) ,additional day for the 
achievement of Substantial Completion. 

5 I 

§ 3.1.2 The Design Builder shall designate in writing a representative who is authorized to act on the 
Design-Builder’s behalf with respect to the Project. 

§ 3.1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance With the Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 


§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities. If the Design-Builder perforins Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of public authorities, ; the' 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable tb correctidn. j 

§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform any 
act which they believe will violate any applicable laws, statutes, ordinances, codes, rules arid regulations,hr lawful 
orders of public authorities. If the Design-Builder determines that implementation of any instruction received from 
the Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws, statutes, 
ordinances, codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall notify the 
Owner in writing. Upon verification by the Owner that a change to the Owner’s Criteria is required to remedy the 
violation, the Owner and the Design-Builder shall execute a Modification in accordance with Article 6. 

§ 3.1.4 The Design-Builder shall be responsible to the Owner for acts, errors, and omission^ of the Design-Builder’s 
employees, Architect, Consultants, Contractors, and their agents and employees, and other persons or entities 
performing portions of the Work. j 


§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to 
review matters such as procedures, progress, coordination, and scheduling of the Work. 


§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other \ f 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 

Mi / 

§ 3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documents! required tq obtain 
necessary approvals of governmental authorities having jurisdiction over the Project. 


The Office of School Facilities (OSF) in conjunction with the State Fire Marshal shall determine the enforcement 
and interpretation of all the applicable codes and referenced standards on state buildings, including the 
District’s school facilities. 


§ 3.1.8 Progress Reports 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. As stated in 
the Design Requirements, the Design-Builder shall submit written progress reports, photographs of Work in 
progress, and other data to the Owner electronically, or through the Owner’s option, project management software, 
showing estimated percentages of completion and other information identified below: 

.1 Work completed for the period; 

.2 Project schedule status; j 

.3 Submittal schedule and status report, including a summary of outstanding Sybmittals; 

.4 Responses to requests for information to be provided by the Owner; 

.5 Approved Change Orders and Change Directives; 
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.6 Pending Change Order and Change Directive status reports; 

.7 Tests and inspection reports; 

.8 Status report of Work rejected by the Owner; 

.9 Status of Claims previously submitted in accordance with Article 14; 

.10 Cumulative total of the Cost of the Work to date including the Design-Builder’s compensation and 
Reimbursable Expenses, if any; 

.11 Current Project cash-flow and forecast reports; and 

.12 Additional information as designated by the Owner through its project management software data 
requirements. 

§ 3.1.8.2 In 

(Paragraphs deleted) 

addition to the requirements of § 3.1.8.1, the Design-Builder shall provide similar information through in-person 
progress report presentations to the Horry County Board of Education each month during ohe cif the Board’s public 
meetings. ' i 


§ 3.1.9 Design-Builder’s Schedules 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for th‘e Owner’s 
information a schedule for the Work. The schedule, including the time required for design and construction, shall 
not exceed time limits current under the Design-Build Documents, shall be revised at appropriate interval’s asi. 
required by the conditions of the Work and Project, shall be related to the entire Project to tihe extent required'by the 
Design-Build Documents, shall provide for expeditious and practicable execution of the Wbrk.'and shall include 
allowances for periods of time required for the Owner’s review and for approval of submissions by authorities 
having jurisdiction over the Project. 


§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most recent schedules 
submitted to the Owner. 

§ 3.1.10 Certifications. Design-Builder shall include in each Application for Payment a certification from each ofi 
the Architect, Consultants, and Contractors, and furnish to the Owner, these certifications with respect to the , j 
documents and services provided by the Architect, Consultants, and Contractors (a) that, to'the best, of their ! 

knowledge, information and belief, the documents or services to which the certifications relate (i) are consistent wjth 
the Design-Build Documents, except to the extent specifically identified in the certificate, and (ii) comply with’ 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities governing 
the design of the Project; and (b) that the Owner and its consultants shall be entitled to rely upon the accuracy of the 
representations and statements contained in the certifications. The Design-Builder’s Architect, Consultants, and 
Contractors shall not be required to execute certificates or consents that would require knowledge, services or 
responsibilities beyond the scope of their services. 

I .' \ \ / 

§ 3.I.1I Design-Builder’s Submittals j / \ V 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal ’schedule, and shall 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably bl delayed o[ withheld. 

The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 311.9] 1, 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled to any 
increase in Contract Sum or extension of Contract Time based op the time required for review of Submittals. 

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed and 
approved them, (2) determined and verified materials, field measurements and field construction Criteria related 
thereto, or will do so and (3) checked and coordinated the information contained within such Submittals with the 
requirements of the Work and of the Design-Build Documents. f / , \ 

| > I * \ 

§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Builcl Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. 

j i j 

§3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall nof be 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 

The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in 
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writing of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or 
omissions in Submittals by the Owner’s approval of the Submittals. 

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-Builder, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall contain the signature 
and seal of the licensed design professional preparing them. Submittals related to the Work'designed or certified by 
the licensed design professionals, if prepared by others, shall bear the licensed design profeSsiohal’s written 
approval. The Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of 
the services, certifications or approvals performed by such design professionals. 

§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by 
the Design-Build Documents, Work, materials, or equipment not conforming to these requirements may be 
considered defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by abuse,;; 
alterations to the Work not executed by the Design-Builder, improper or insufficient maintenance, improper 
operation, or normal wear and tear and normal usage. If required by the Owner, the Design 
satisfactory evidence as to the kind and quality of materials and equipment. 

§ 3.1.13 Royalties, Patents and Copyrights 
§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees. 

§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not be 
responsible for such defense or loss when a particular design, process or product of a particular manufacturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria; 
However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for such loss unless j 
such information is promptly furnished to the Owner. If the Owner receives notice from a patent or copyright qwnfer 
of an alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give.prompt 1 
written notice to the Design-Builder. 

§ 3.1.14 Indemnification 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but ,Only to the exteri| caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor,/or anyone directly or 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist aS to a party jor person 
described in this Section 3.1.14. 

§ 3.1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by a limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, 
or anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or other 
employee benefit acts, 

§ 3.1.15 Contingent Assignment of Agreements / 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
.1 assignment is effective only after termination of the Contract by the Owner for dtuse, pursuant to 
Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accepts by written 
notification to the Design-Builder and the Architect, Consultants, and Contractors whose agreements 
are accepted for assignment; and 

.2 assignment is subject to the prior rights of the surety, if any, obligated underbond relating to the' 

Contract. > .. ... . 


-Builder shall fumjsh 
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When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and 
obligations under the agreement. 


§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, the compensation under 
the assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension. 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the 
agreement to a successor design-builder or other entity. If the Owner assigns the agreement! to a successor 
design-builder or other entity, the Owner shall nevertheless remain legally responsible for all of the successor 
design-builder’s or other entity’s obligations under the agreement. 

j ... ! 

§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 

ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 4.1 General j 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Owner,{Shajl be 
for the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owner and 
Design-Builder execute a Modification. - l 

III 

[Numbers §4.2 & §4.3 intentionally not used] 

! '. 1 L i 

(Paragraphs deleted) ! I 

§ 4.4 Design-Builder’s Construction Proposal 

§ 4.4.1 The Design-Builder’s Construction Proposal shall include the following: 

.1 A list of the documents and other information, including the Design-Builder’s original Proposal 
Development Documents as proposed in the Owner’s procurement leading to this Agreement, upon 
which the Design-Builder’s Proposal is based; 

.2 The proposed Contract Sum, including the compensation method; 

.3 The proposed date the Design-Builder shall achieve Substantial Completion j j 

.4 An enumeration of any qualifications and exclusions, if applicable; 

.5 A list of the Design-Builder’s key personnel, Contractors and suppliers; and 
.6 The date on which the Design-Builder’s Construction Proposal expires. 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. / \ 

/ c ."\ X/ ■ ' 

§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the’ 

Design-Build Amendment setting forth the terms of their agreement. i ? \ 

j 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§5.1 Construction Documents i 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction 
Documents. The Construction Documents shall establish the quality levels of materials and*systems required. The 
Construction Documents shall be consistent with the Design-Build Documents. 


§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s information. If 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the 
Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall 
not modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification. The failure 
of the Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to perform the 
Work in accordance with the Design-Build Documents. j ! 

| ! 

§ 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. . 
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§ 5.2 Construction 

§ 5.2.1 Commencement. Except as permitted in Section 5.2.2, construction shall not commence prior to execution 
of the Design-Build Amendment. 

§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to the execution of the 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right to reject the 
Design-Builder’s Proposal. ] i 

i 

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’^ best skill and attention. 

The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 
sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build 
Documents give other specific instructions concerning these matters. , < 

} «, 

§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work. 

i \ 

Maintenance of Record Drawings: The Contractor shall maintain at the worksite one (;1) record Copy of the 
Contract Documents including approved changes in good order and marked currently to record changes and 
selections made during performance of the work. A copy of submittals accepted by the; District shall also be 
maintained at the worksite. These items shall be available to the Architect and District when present at the 
worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical, and 
all systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an 
electronic and paper copy of record drawings of M as-built" detail to the Architect at final completion of all 
work, excluding punch list items as required by the Contract Documents. 1 

_ j 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. f" j j 

' ... I 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a quality control program, designed to ensure the work performed is in accordance with the Contract 
Documents, including any changes, at all times and in all respects. The program shall include providing daily . 
supervision and conducting frequent inspections by the Worksite Superintendent(s). 

., ,/i 

1. Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees, to abide 
by all applicable laws pertaining to employment including, by way of illustration and not limitation, the 
following: 

A. Title VII of the Civil Rights Act of 1964, as may be amended. 

B. Age Discrimination in Employment Act of 1964, as may be amended. 

C. Title I of the Americans Disabilities Act of 1990, as may be amended. 

D. Equal Pay Act of 1963, as may be amended. 

E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10 et seq., as may be amended. 

6. South Carolina Worker’s Compensation Act, Code 42-1-10 et seq., as may be amended. 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition js a bona fide 
occupational qualification reasonably necessary for normal operations of the Contractor. The Contractor, in 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal‘Opportunity 
Employer." The Contractor agrees to post in conspicuous places, visible to employees and applicants for 
employment, notices setting forth the provisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purchase agreement of more than —— 

$ 10 , 000 . 


AIA Document A141’“ -2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AI A 5 ' Document is 
protected by U.S. Copyright Law and International Treaties, Unauthorized reproduction or distribution of this Al A’ ; Document, or any portion of it, ^ 

may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 14:12:43 on 11/20/2015 under Order No.0239586208 1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1196251001) 





I 


PAPR - 003973 




Employment Taxes and Benefits: Unless under order from the Internal Revenue Service or South Carolina state 
government, the District does not withhold from the contract payments any Federal or State income taxes, or any 
employment-related taxes normally withheld on the District’s employees. Further, the District shall not provide any 
employment related insurances or other benefits such as worker’s compensation for the benefit of any Contractor, 
subcontractor or supplier employees. 


Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced,;and dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate, timing of all materials, 
sub-contracted work, and Contractor provided labor to ensure the continual progress *of the work to meet the 
substantial completion date. The Contractor shall not change the Project Manager or the duties and status of the 
Project Manager during the course of the project without approval of the District. 

I 1 

Project Key Staff -- Worksite Superintendent(s): The Contractor shall employ at 1 least one (1) fiill-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit 
A identifies the Worksite Superintendent(s). No less than one (1) Worksite Superintended shall be in {attendance 
at the worksite at all times during performance of any work by the Contractor’s own forces !or subcontractors and 
during delivery of any materials. The Worksite Superintendent shall not perform the workjof any trade or other 
duties; however, the secondary Worksite Superintendent may perform part-time work of a trade or the duties of 
OSHA Compliance Officer or fireguard, if approved by the District. The Contractor shall not change any Worksite 
Superintendent or the duties or status of same during the course of the project without approval of the District. 
The Worksite Superintendent(s) shall enforce strict discipline and good order among the Contractor’s 
representatives, agents, employees, subcontractors and suppliers. 

Worksite Communications: The Project Manager and Worksite Superintendent(s) are representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be as binding as if given to the 
Principal of the Design Builder, 

I -‘V ' v I ! 

§ 5.3 Labor and Materials 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for j 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and 
other facilities and services, necessary for proper execution and completion of the Work, whether temporary or 
permanent, and whether or not incorporated or to be incorporated in the Work. 


§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make 
substitutions only in accordance with Article 6. . ^ \ 

i f \ V 

. - i , \ V 

§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees 
and other persons carrying out the Work. The Design-Builder shall not permit employment of ijnfit persons or, 
persons not properly skilled in tasks assigned to them, ! 

if i 

§5.4 Taxes . j ! - 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely 
scheduled to go into effect. 


! 


"i 


§ 5.5 Permits, Fees, Notices and Compliance with Laws 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
permits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Work and 
Substantial Completion of the Project. f j ^ 

i ; 

| 5 i 

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws; stalutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance of the Work.- . 

j ; 

§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at the site that are 

(1) subsurface or otherwise concealed physical conditions that differ m aterially from those indicated in the_ 
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Design-Build Documents or (2) unknown physical conditions of an unusual nature that differ materially from those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for 
in the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions 
are disturbed and in no event later than 21 days after first observance of the conditions. The Owner shall promptly 
investigate such conditions and, if the Owner determines that they differ materially and cause an increase or 
decrease in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shall 
recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines that the 
conditions at the site are not materially different from those indicated in the Design-Build Documents and that no 
change in the terms of the Contract is justified, the Owner shall promptly notify the Design-Builder in writing, 
stating the reasons, If the Design-Builder disputes the Owner’s determination or recommendation, the 
Design-Builder may proceed as provided in Article 14. 

§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents,; the Design-Builder 
shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorisation required to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the 
Owner but shall continue with all other operations that do not affect those remains or features. Requests for j 
adjustments in the Contract Sum and Contract Time arising from the existence of such remains or feature! may be 
made as provided in Article 14. j ] 

[ 

§ 5.6 Allowances 

§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents. 
Items covered by allowances shall be supplied for such amounts, and by such persons or entities as the Owner may 
direct, but the Design-Builder shall not be required to employ persons or entities to whom the Design-Builder has 
reasonable objection. 


§ 5.6.2 Unless otherwise provided in the Design-Build Documents, j 

.1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; j 

the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead] 
profit, and other expenses contemplated for stated allowance amounts, shall be included in the 
Contract Sum but not in the allowances; and 

whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual 
costs and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s eosts under 
Section S.6.2.2. / \ 


.2 


.3 


§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowances 
requiring Owner selection. j j 

1 { 

§ 5.7 Key Personnel, Contractors and Suppliers 

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the; 
Owner has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone 
to whom the Design-Builder has made reasonable and timely objection. ' 




! 

i 


§ 5.7.2 If the Design-Builder desires to change any of the personnel, Contractors or suppliers identified in the 
Design-Build Amendment, including but not limited to any contractor or design professional identified by the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional, Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new personnel, design professional, Contractor or supplier or (2) that the Owner requires additional time to j ; 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 

! i It 

i ! j 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall.fumish in writing to 
the Owner the names of persons or entities (including those who are to furnish materials or equipment fabricated to a 
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special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day 
period shall constitute notice of no reasonable objection. 

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. 

! ( 

§ 5.8 Documents and Submittals at the Site | j 

In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall maintain 
at the site for the Owner one copy of the Design-Build Documents and a current set of the Gonstruction Documents, 
in good order and marked currently to indicate field changes and selections made during construction, and one copy 
of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with Section 
9.10.2 as a record of the Work as constructed. 

§ 5.9 Use of Site j j 

The Design-Builder shall confine operations at the site to areas permitted by applicable lawp, statutes, ordinaiices, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall riot 
unreasonably encumber the site with materials or equipment. j ) | 

I | 

§ 5.10 Cutting and Patching 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or 
a separate contractor except with written consent of the Owner and of such separate contractor; such consent shall 
not be unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate 
contractor the Design-Builder’s consent to cutting or otherwise altering the Work. 

§5.11 Cleaning Up 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulation of waste 
materials or rubbish caused by operations under the Contract. At completion of the Work, the Design-Builder shall' 
remove waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus 
materials from and about the Project. 

* 1 

§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents, the Owner may do so 
and Owner shall be entitled to reimbursement from the Design-Builder. 

§ 5.12 Access to Work ., 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work in 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety 
criteria and programs, which the Owner, and its contractors and consultants, shall comply with while at flip site. 

! ! 1 / 

§ 5.13 Construction by Owner or by Separate Contractors j j 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts j 
§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the. Project wi th t p e 
Owner’s own forces; and to award separate contracts in connection with other portions of the Project, or other 
construction or operations on the site, under terms and conditions identical or substantially similar to thisContract, 
including those terms and conditions related to insurance and waiver of subrogation. The Owner shall notify the 
Design-Builder promptly after execution of any separate contract. Ifthe Design-Builder claims that delay or 
additional cost is involved because of such action by the Owner, the Design-Builder shall make a Claim as provided 
in Article 14. 

/ / V 

§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or other construction or i 1 

operations on the site, the term "Design-Builder" in the Design-Build Documents in each case shall mean the 
individual or entity that executes each separate agreement with the Owner. 

| \ 

§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each 
separate contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Builder shall 
participate with other separate contractors and the Owner in reviewing their construction schedules. The 
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Design-Builder shall make any revisions to the construction schedule deemed necessary after a joint review and 
mutual agreement. The construction schedules shall then constitute the schedules to be used by the Design-Builder, 
separate contractors and the Owner until subsequently revised. 


§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Owner shall be deemed to 
be subject to the same obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 

I 

§ 5.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall connect and coordinate 
the Design-Builder’s construction and operations with theirs as required by the Design-Build Documents. 


§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepare a written report to 
the Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work. -Failure of 
the Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s ; 
completed or partialjy completed construction is fit and proper to receive the Design-Builder’s Work, except as to 
defects not then reasonably discoverable. 


§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractor(s) for costs the Owner and other 
contractor(s), respectively, incur because of the Design-Builder’s delays, improperly timedactiyities or defective 
construction. 


1 

1 


< 

\ 

-i 


§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or 
partially completed construction or to property of the Owner or separate contractors as provided in Section 10.2.5, 

■ 1 i 

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the > 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractor s in 
Section 5.10. 

* — v ’ • | 

§ 5.15 Owner’s Right to Clean Up 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the 
Owner may clean up and will allocate the cost among those responsible. 

ARTICLE 6 CHANGES IN THE WORK \ 

§6.1 General j / ^ 

§ 6.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Artjclei6 and elsewhere in 
the Design-Build Documents. 

§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder. The Owner may 
issue a Change Directive without agreement by the Design-Builder. '* . . 


§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents, and 
the Design-Builder shall proceed promptly, unless otherwise provided in the Change Order or Change Directive. 

§ 6.2 Change Orders / j 

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon all of t 
the following: j J 

.1 The change in the Work; 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the 

Design-Build Amendment, the adjustment in the Design-Builder’s compensation; and . 

.3 The extent of the adjustment, if any, in the Contract Time. 1 . .. — ... . J 
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§ 6.3 Change Directives 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior to 
agreement on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendment, the 
adjustment in the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without 
invalidating the Contract, order changes in the Work within the general scope of the Contract consisting of 
additions, deletions or other revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, 
the adjustment in the Design-Builder’s compensation, and Contract Time being adjusted accordingly. 

' 

§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order. 

1 ... .. ' " I 

§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on 
one of the following methods: 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficjentjjsubstantiating data to 
permit evaluation; 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon;: 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 
percentage fee; or j ; i { 

.4 As provided in Section 6,3.7. 

i I j I 

§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, arid if quantities! 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application 

of such unit prices to quantities of Work proposed will cause substantial inequity to the Ovrtier or Design-Builder, .j 

the applicable unit prices shall be equitably adjusted. 

,.«»1 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any, 
provided in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to . j 
execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time. 

; \ i 

i i 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith, 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in 
the Design-Builder’s compensation, and Contract Time or the method for determining them. Such agreement-shall 
be effective immediately and shall be recorded as a Change Order. 

y-i 

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Contract ’ j 

Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in the Design-Builder’s ■ J 

compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amdunt for .y 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable 
amount. In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and present, in such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. UjileSs otherwise provided 
in the Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited to the following: | 

.Change Order Allowable Pricing: For any change in contract price, the Contractor shall provide, itemize, 

and justify with appropriate supporting data, direct costs attributable to the change. Direct costs • . 

attributable to the change in work shall be limited to the following: 

A. Costs of materials, equipment and processes to be incorporated into the work including costs of 

shipping, handling, fabricating, sales tax (8% required in Horry County and 9%' within certain 
incorporated parts of the City of Myrtle Beach as of August 1,2009), or other such costs inherent in 
the provision and delivery of such materials, equipment and processes by the supplier or 
manufacturer. i 1 

B. Costs of direct labor based on actual hourly labor rates multiplied by the actual jwork hours required to 

accomplish the change in work when such change in work results in additional contract time or labor. 

No Contractor or subcontractor shall ask for direct labor costs, when work required can be ] 

accomplished with the existing work force, in conjunction with other concurrent work, and during the 
current approved contract time. The hourly labor rate for any additional contract time or laborers shall 
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be actual hourly rates not to exceed thirty dollars ($30) per hour unless documented proof of payment 
of a higher hourly rate for a specific skilled laborer is approved by the District prior to Change Order 
execution. 

C. Costs of fringe benefits for additional direct labor, including social security, unemployment or other 

taxes, health and workers’ compensation insurances, or other benefits required by agreement, custom 
or applicable laws. Such fringe benefit rate shall not exceed twenty-eight percent (28%) and the 
District has the right to request itemized documentation proving the fringe benefit rate used. 

D. Costs of machinery or equipment rented or leased in the short term specificallyfor Completion of the 

additional work to be performed. Such equipment rented/leased shall not customarily be owned by 
the Contractor or any subcontractor affected by the change but shall be necessary to the 
accomplishment of the work required. Copies of invoices for such rental shall be provided to 
document the cost of rental or lease of machinery or equipment. The District shaill not pay for use of 
Contractor- or subcontractor-owned equipment or machinery, which costs afe included in the 
overhead computation. * j 

E. Costs of permits or inspection fees directly attributable to the change in work and hot included as part of 

the Contractor’s requirements nor attributable to the Contractor’s nonperformance or 
non-conformance to the Contract Agreement. i 

F. Other such direct costs directly attributable to the work and approved by the District. 

G. Any additional cost resulting from an amendment to performance and payment'bonds but in rio eyent 

more than one percent (1%) after application of overhead and profit provided for elsewhere. The 
Contractor shall be responsible for notifying the Surety of any changes in th^ cohtract pricb, if' 
required by the Surety. ] " *' 

Costs itemized shall not exceed the unit costs as listed in the most current issue of Means Construction Cost 
Data or actual costs justified to the satisfaction of the District. 

Unallowable Costs: Any costs which may be perceived by the Contractor to be indirectly attributable to a 
change in work shall not be included in direct costs but shall be considered part of the overhead .and 
profit rate applied to direct costs. Such costs not to be included in direct costs shall be, by way of ! 
illustration and not limitation: j 

A. Labor hours and fringe benefit costs of the worksite superintendent(s) when such costs were inejuded, dr 

should have been included, in the original bid submitted or result from the Contractor’s friability to 
meet the approved schedule or required completion date. The Contractor must prove, to the ’ 
satisfaction of the District, such additional costs are directly attributable to any extension of time 
beyond the last approved completion date. An increase in contract price for additional site supervision 
shall be at the Districts’ sole discretion. 

B. Perceived additional costs attributable to the Project Manager or supervision and coordination'of 

subcontractors, suppliers or Contractor employees. 1 \ / 

C. Costs related to use, rental, purchase or replacement of equipment generally or customarily necessary to 

accomplish the work but not to be incorporated into the work such as, by way of illustration and riot 
limitation, hand tools, generators, cleaning equipment, scaffolding, signage, fencing, vehicles, fuel, 
and so forth. 1 ] j j 

D. Transportation or travel costs related to the transporting of hired or contracted supervisors, workers or 

subcontractors to and from the worksite or between worksites or to pick-up and deliver materials, 
equipment and processes to the worksite by the Contractor’s or subcontractor’s own forces including 
parking, tolls, fines, meals, per diem, hotel, living expenses, or other such costs. 

E. Costs attributable to expediting delivery of materials, equipment or processes including telephone-calls, 

facsimile transmissions, copying, employee labor and benefits, and so forth. 

F. Costs attributable to maintaining a local office, home office or corporate office as well as office staffing. 

equipment and consumables, and so forth. j , 

G. Costs for maintaining on-site facilities, including work trailers, telephones, computers, licenses, 

temporal’/ utilities, and so forth. j ! 

H. Contracted services such as accountants, payroll service providers, attorneys, catering and so forth. 

I. Catering or vending services, portable toilets, dumpsters, and so forth. \ j 

J. Other such indirect costs of doing business or costs normally considered inclusive in overhead. 


Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 
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pricing shall not exceed the following: 

A. For work performed by the Contractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs or the unit pricing negotiated at the time of award. 

B. For work performed bya subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs. 

C. For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is 
allowable by the Contractor for administration of the sub-contract. 

1 ] 

Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may 
be amended by any approved Change Order, to be withheld from the Contractor’s payments throughout the term of 
the Agreement and payable at the time of final payment after a) full completion of all workjto be performed and all 
requirements established in the Agreement and acceptance by the District, b) submittal of all clpseout documents, 
and c) submittal of an affidavit of payment of debts/claims, if requested by the District, for every subcontractor who 
performed work on the project evidencing they have received final payment of undisputed work and retainage 
withheld. As a condition of the contract, no more than three and one-half percent (3.5%) shall be retained from the 
progress payments of any subcontractor by the Contractor until final completion of that portion; of the work. 

Prompt payment of retainage to all subcontractors at final completion of their acceptable work Regardless (of timing 
during the contract is mandatory. The Contractor shall, at final completion, ensure no amount of the Contractor’s 
retained funds is allocable to the completed and accepted work of any subcontractor nor to materials or equipment 
purchased from any supplier unless such amounts are in dispute and the Contractor has not Requested payment for 
such disputed amounts to date. Such amounts in dispute shall be identified on the Contractor’s affidavit bf payment 
of debts/claims submitted with final documents. 


§ 6.3,8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion or change that results 
in a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in the 
Design-Builder’s compensation, shall be actual net cost. When both additions and credits covering related Worlc or 
substitutions are involved in a change, the allowance for overhead and profit shall be figured on the basis of net 
increase, if any, with respect to that change. ; 

i-" ' i 

§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment. The Owner will 
make an interim determination for purposes of certification for payment for those costs deemed to Ke reasonably 
justified. The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject to the 
right of Design-Builder to disagree and assert a Claim in accordance with Article 14. 


§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective '■? 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued for all 
or any part of a Change Directive. j j | j 

I 

ARTICLE 7 OWNER’S RESPONSIBILITIES 1 j , \ i _ 

§7.1 General 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authofity to bind the Owner 
with respect to all Project matters requiring the Owner’s approval or authorization. 


j 

i 

■! 

i 


| 

J 


§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to give notices of project commencement and 
take other action to protect the integrity and exclusivity of the project payment bond(s). / 

i 1 

§ 7.2 Information and Services Required of the Owner 1 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with 
reasonable promptness. 
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§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by the Design-Build 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also provide surveys 
describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control. j 

1 I 

§ 7.2.3 The Owner shall promptly obtain easements, zoning variances, and legal authorizations:or entitlements 
regarding site utilization where essential to the execution of the Project. 

I .j 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing land development, zonihg, and other permits, 
licenses and inspections. | j 

1 j 

§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided injthis; Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof. In no event shall 
the Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe performance of 
the Work. > i 

it it 

s II 

i j 1 

§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work or non-conforriiity with ; 

the Design-Build Documents, the Owner shall give prompt written notice thereof to the Design-Builder, 

§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal.. 

§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have beep j 
specially authorized, the Owner shall communicate through the Design-Builder with persons or entities employed or 
retained by the Design-Builder. J 

§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, 
upon request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for 
investigation of subsurface, air and water conditions when such services are reasonably necessary to properly carry 
out the design services furnished by the Design-Builder. In such event, the Design-Builder shall specify.the services 
required. Such services may include, but are not limited to, test borings, test pits, determinations of soil bearing 
values, percolation tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessary 
operations for anticipating subsoil conditions. The services of geotechnical engineer(s) or other consultants shall 
include preparation and submission of all appropriate reports and professional recommendations. \ 

1 if 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 

§ 7.3 Submittals J 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals. Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions 
and quantities; or for substantiating instructions for installation or performance of equipment or systems; or for 
determining that the Submittals are in conformance with the Design-Build Documents, all of which remain the 
responsibility of the Design-Builder as required by the Design-Build Documents. The Ownerfs action will be taken 
in accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal \ 

schedule, with reasonable promptness while allowing suffici ent time in the Owner’s judgment tb permit adequate 
review. The Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under j 

Sections 3.1.11, 3.1.12, and 5.2.3. The Owner’s review shall not constitute approval of safety precautions or, unless 
otherwise specifically stated by the Owner, of any construction means, methods, techniques, sequences or 
procedures. The Owner’s approval of a specific item shall not indicate approval of an assembly of which the item is 
a component. —.., i 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 


§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make 
on-site inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in connection with the Work, because these are solely the Desigrj-Builder’s rights and 
responsibilities under the Design-Build Documents. 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Work in accordance with 
the requirements of the Design-Build Documents. The Owner shall not have control over of charge of, and will not 
be responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors,, or their agents or 

employees, or any other persons or entities performing portions of the Work for the Design-Builder. 

i ■ 

§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section, 15.5.2, whether or not 
such Work is fabricated, installed or completed. However, neither this authority of the Owner nor a decision itiade in 
good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner 
to the Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, their agents or 

employees, or other persons or entities performing portions of the Work. S 

| j ; ! 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordancelwith Section 9.8 and the 
date of final completion in accordance with Section 9.10. 


§ 7,8 Owner’s Right to Stop Work 

If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build ' 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordance with the Design-Build 
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, 
until the cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not give, 
rise to a duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person 
or entity, except to the extent required by Section 5.13.1.3. j 

§ 7.9 Owner’s Right to Carry Out the Work 

If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such \ , 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover siich amounts, tHe 
Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy of the 
Project (or defined component thereof) the ten-day period referenced herein is reduced to five (5) days duringfhe 
60 days prior to substantial completion as shown on the last schedule properly submitted under! § 3.1.9. 

| j { _ 

ARTICLE 8 TIME 

§ 8.1 Progress and Completion —— -- 

§ 8.1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. 


§ 8.1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the Work prior to the 
effective date of insurance, other than property insurance, required by this Contract. The Contract Time shall not be 
adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Contract. 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial 
Completion within the Contract Time. 


§8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 
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The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will 
incur as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms; 
use of alternate sites for the educational program; disruption of class locations; disruption of athletic program; 
disruption of public service activities planned for the project; loss of rental of the project; security risks due to 
comingling of project workers with additional persons on and near the site; additional safety risks of equipment, 
vehicles, and unfinished work on the campus during the academic term; general disruption 'of tlje teaching and 
learning process due to project activities during the academic term; moving equipment durihg the academic term 
when students and full staff are present; harm to the Owner’s reputation and established goodwill among the 

community, parents, students, and staff due to late delivery of the project; loss of student morale and academic - 

performance due to the ongoing Work during the academic term; harm to the Owner’s public relations; disruption 
and inefficiency of the management of all the Owner’s facilities and other current construction projects. The 
measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substantially Complete beyond the Contract Time allowed for Substantial 
Completion, liquidated damages of $ 1000 will be due from the Design-Builder to the Owner; for each day the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 
will be due from the Design-Builder to the Owner, 1 

S ! i 

§ 8.2 Delays and Extensions of Time 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Wjork by an jict dr 
neglect of the Owner or of a consultant or separate contractor employed by the Owner; or biy changes ordered in the 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes 
beyond the Design-Builder’s control; or by delay authorized by the Owner pending mediation and binding dispute 
resolution or by other causes that the Owner determines may justify delay, then the Contract Time shall be extended 
by Change Order for such reasonable time as the Owner may determine. 


§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14: 

(Paragraph deleted) 

§ 8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional time,, such 

request shall be documented by data substantiating the weather conditions a) were abnormal for a period of time 

which could not have been reasonably anticipated; b) had an adverse effect on the work scheduled, and alternate 

work unaffected by the weather could not have been done; and c) had an adverse effect on the construction schedule ■ \ 

such that the loss of work time will adversely impact the established completion date. The Contractor must make 

every effort to mitigate the potential effect of the weather on the construction schedule including, but not limited to, 

rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to .alternate work days 

within the work week, or other such actions. Such time extension request shall be in writing and submitted to the 

District for approval within ten (10) days from the end of the event causing the impact on the construction schedule. 

An extension of time not requested within the appropriate time period shall not be considered. ( The approved 
extension of time shall be incorporated in the next Change Order. | I 

I M 

§ 8.2.4 Anticipated Weather Delays: A total of two (2) days per calendar month (non-ciimulative) shall be 

anticipated by the Contractor as "adverse weather," and such time shall not be considered justification for an 

extension of time. Such anticipated adverse weather days are established only for normally scheduled work days, - - i 

excluding Saturdays, Sundays and major holidays, unless such adverse weather conditions on those days are severe 

enough to impact the scheduled work on the following work day. If adverse weather days beyond the two (2) days 

anticipated are substantiated and the Contractor could not mitigate the impact of the additional adverse weather 

days, an extension of time may be allowed only to the extent of the actual impact on the last approved construction \ 

schedule and only to the extent of one (1) full day of extended time for each full working day of adverse weather ■ 

conditions which prevented a forty-hour work week within a seven (7) day calendar week. A request for adverse 

weather extension shall not be allowed after the date established for substantial completion. I 

ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION i \ 

§ 9.1 Contract Sum { 

The Contract Sum is stated in the Design-Build Amendment. I 
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§ 9.2 Schedule of Values 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder, prior to 
the first Application for Payment after execution of the Design-Build Amendment shall submit to the Owner a 
schedule of values allocating the entire Contract Sum to the various portions of the Work and prepared in such form 
and supported by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to 
by the Owner, shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. 

§ 9.3 Applications for Payment 

§ 9.3.1 At least TWENTY ONE days before the date established for each progress paymen{, the Design-Builder 
shall submit to the Owner an itemized Application for Payment for completed portions of the Work. The application 
shall be notarized, if required, and supported by data substantiating the Design-Builder’s ri^ht to payment as the 
Owner may require, such as copies of requisitions from the Architect, Consultants, Contractors, and material 
suppliers, and shall reflect retainage if provided for in the Design-Build Documents. 


§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. 

! | S. 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or 
entities providing services or work for the Design-Builder, unless such Work has been performed by others Whom 
the Design-Builder intends to pay. ' 'j 

L __,____J 

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as 
well.as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored on or off the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish the | 

Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the posts 
of applicable insurance, storage and transportation to the site for such materials and equipment stored off the site, j 

j 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an i. 
Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been j 

previously issued and payments received from the Owner shall, to the best of the Design-Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in favor of.the 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entitled.to make 
a claim by reason of having provided labor, materials and equipment relating to the Work. /* \ 

• | j \ ? y-- 

§ 9.4 Certificates for Payment j | * 

SEE § A. 1.5.1.3 FOR SCHEDULE. In accordance with the schedule set forth in § A.1.5J.3, {he Owner issue to the 
Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, an<j notify 
the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as provided in 
Section 9.5.1. 

§ 9.5 Decisions to Withhold Certification 

§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the pojnt’indicated in the 
Design-Builder’s Application for Payment, or the quality of the Work is not in accordance with the Design-Build \ 

Documents. If the Owner is unable to certify payment in the amount of the Application, theOwner will notify the 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree oil a Revised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems to bp due and owing. The J i 
Owner may also withhold a Certificate for Payment or, because of subsequently discovered evidence, may nullify 
the whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the 
Owner from loss for which the Design-Builder is responsible because of 

.1 defective Work, including design and construction, not remedied; 
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.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless 
security acceptable to the Owner is provided by the Design-Builder; 

.3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 

others, for services, labor, materials or equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 

.5 damage to the Owner or a separate contractor; 

,6 reasonable evidence that the Work will not be completed within the Contract Time, and that the 

unpaid balance would not be adequate to cover actual or liquidated damages for the anticipated delay; 

° r \ L.. 

.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 

\ * .... . 

§ 9.5.2 When the above reasons for withholding certification are removed, certification will be jmade for amounts 
previously withheld. j j 

S I 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option, 
issue joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to jvhojn the Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. 

j ! M 

§ 9.6 Progress Payments 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment in the manner and 
within the time provided in the Design-Build Documents. j 


§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person or entity providing 
services or work for the Design-Builder no later than the time period required by applicable law, but in no event 
more than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, 
Contractor, and other person or entity providing services or work for the Design-Builder is entitled, reflecting 
percentages actually retained from payments to the Design-Builder on account of the portion of the Work performed 
by the Architect, Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate j J 
agreement with each Architect, Consultant, Contractor, and other person or entity providing services or work for the 
Design-Builder, require each Architect, Consultant, Contractor, and other person or entity providing services or ] 
work for the Design-Builder to make payments to subconsultants and subcontractors in a similar manner. 


§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, Contractor, or other 
person or entity providing services or work for the Design-Builder, information regarding percentages of completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account of portions of the 
Work done by such Architect, Consultant, Contractor or other person or entity providing services or work for the 
Design-Builder. / /’ \ i • 

/ / \ V , ■ 

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for ; the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. Owner shkll have the right to 
contact the Architect, Consultants, and Contractors to ascertain whether they have been properly paid. Thb Owner 
shall have no obligation to pay or to see to the payment of money to a Consultant or Contractor. 

t —....... 

§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9.6.2, 9.6.3 and 9.6.4. 

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents. 

/ / 


(Paragraph deleted) 

§ 9.7 Failure of Payment j j 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, within the time 
required by the Design-Build Documents, then the Design-Builder may, upon seven additidnal days’ written notice 
to the Owner, stop the Work until payment of the amount owing has been received. The Contract Time shall be 
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extended appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable 
costs of shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents. 


§ 9.8 Substantial Completion 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof 
is sufficiently complete in accordance with the Design-Build Documents so that the OwnerjCari; occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with 

this Section 9.8. \ j 

j i 

s i 

§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept j 

separately, is substantially complete, the Design-Builder shall submit to the Own a' an occupancy permit issued by 
the South Carolina Office of School Facilities and a comprehensive list of items to be completed or corrected prior 
to final payment. Failure to include an item on such list does not alter the responsibility' of the Design-Builder to 
complete all Work in accordance with the Design-Build Documents. 

§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall review the Work.. If the Owner’s review discloses 
any item, whether or not included on the Design-Builder’s list, which is not sufficiently complete in accordance with 
the Design-Build Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its 
intended use, the Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or 
correct such item upon notification by the Owner. In such case, the Design-Builder shall then submit a request for 
another review of the Work by the Owner. 

§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. 

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will obtain for 
the Owner an occupancy permit issued by the South Carolina Office of School Facilities and a Certificate of ■ j 
Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial Completion; 
establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, Utilities, damage to the 
Work and insurance; and fix the time within which the Design-Builder shall finish all items" On the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate.of 
Substantial Completion. 

.■•j 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder to the Owner for written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, r aiid consent of surety, 
if any, the Owner shall make payment of retainage applying to the Work or designated portion thereof. F^ympnf" 
shall be adjusted for Work that is incomplete or not in accordance with the requirements ofjhe.Design-BU.ildV 
Documents. 

i if 

I 1 j 

§ 9.9 Partial Occupancy or Use | 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public 
authorities having jurisdiction over the Project. Such partial occupancy or use may commence whether or not the 
portion is substantially complete, provided the Owner and Design-Builder have accepted in writing the - - 
responsibilities assigned to each of them for payments, retainage, if any, security, maintenance !; heat, utilities, 
damage to the Work and insurance, and have agreed in writing concerning the period for correction of the Work and 
commencement of warranties required by the Design-Build Documents. When the Design-Builder considers a \ 

portion substantially complete, the Design-Builder shall prepare and submit a list to the Owner as provided under j t 
Section 9.8.2. Consent of the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The 
stage of the progress of the Work shall be determined by written agreement between the Owner and Design-Builder. 

§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder Shall jointly review the 
area to be occupied or portion of the Work to be used in order to determine and record the condition of the. Work. 
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§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not 
constitute acceptance of Work not complying with the requirements of the Design-Build Documents. 


§ 9.10 Final Completion and Final Payment 

§ 9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and 
acceptance and upon receipt of a final Application for Payment, the Owner will promptly make such inspection. 

When the Owner finds the Work acceptable under the Design-Build Documents and the Contract fully performed, 
the Owner will, subject to Section 9.10.2, promptly issue a final Certificate for Payment. 1 

1 L _ 

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due untjil the Design-Builder 

submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness 

connected with the Work, for which the Owner or the Owner’s property might be responsible of encumbered, (less 

amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidenCing'that insurance 

required by the Design-Build Documents to remain in force after final payment is currently! in effect, (3) a written 

statement that the Design-Builder knows of no substantial reason that the insurance will not be renewable to cover 

the period required by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5) 

as-constructed record copy of the Construction Documents marked to indicate field changed and selections made 

during construction, (6) manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) 

if required by the Owner, other data establishing payment or satisfaction of obligations, such as receipts, or releases 

and waivers of liens, claims, security interests, or encumbrances, arising out of the Contrac|, to jthe extent jand 1 in 

such form as may be designated by the Owner. If an Architect, a Consultant, or a Contractor, of other person or 

entity providing services or work for the Design-Builder, refuses to furnish a release or waiver required by the 

Owner, the Design-Builder may furnish a bond satisfactory to the Owner to indemnify the Owner against such liens, 

claims, security interests, or encumbrances. If such liens, claims, security interests, or encumbrances remains 

unsatisfied after payments are made, the Design-Builder shall refund to the Owner all money that the Owner may be 

compelled to pay in discharging such liens, claims, security interests, or encumbrances, including all costs and j 

reasonable attorneys’ fees. 

| 1 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without terminating the Contract, make payment of the balance due.for that portion! of i 
the Work fully completed and accepted. If the remaining balance for Work not fully completed or corrected is less! 
than retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consent of 
surety to payment of the balance due for that portion of the Work fully completed and accepted shall be submitted 
by the Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under terms and 

conditions governing final payment, except that it shall not constitute a waiver of claims. - i 

) 

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from 
.1 liens, Claims, security interests or encumbrances arising out of the Contract and unsettled; 1 V 
.2 failure of the Work to comply with the requirements of the Design-Build Documents; 

.3 terms of special warranties required by the Design-Build Documents; j 
.4 post-occupancy services to be provided by or through the Design-Builderi. j 

j ' ■ 

§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the 
Design-Builder except those previously made in writing and identified by the Design-Builder as unsettled at the time 
of final Application for Payment. 

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 
§ 10.1 Safety Precautions and Programs 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance of the Contract. 

I 

§ 10.2 Safety of Persons and Property 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to 
prevent damage, injury or loss to 

.1 employees on the Work and other persons who may be affected thereby; 
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.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the 
site, under care, custody or control of the Design-Builder or the Architect, Consultants, or 
Contractors, or other person or entity providing services or work for the Design-Builder; and 
.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, 

roadways, or structures and utilities not designated for removal, relocation or replacement in the 
course of construction. ; 

j ! 

§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or 
their protection from damage, injury or loss. 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and 
performance of the Contract, reasonable safeguards for safety and protection, including posting danger signs and 
other warnings against hazards, promulgating safety regulations, and notify owners and users of adjacent sites and 
utilities of the safeguards and protections. 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or uhusual methods, aje 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry on such activities 
under supervision of properly qualified personnel. 

• 5 ■ 

* 

l '■ \ ' 

§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage of loss insured Under 
property insurance required by the Design-Build Documents) to property referred to in Sections 10.2.1.2 and 
10.2.1.3, caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor, or anyone 
directly or indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the 
Design-Builder is responsible under Sections 10.2.1.2 and 10.2.1.3; except damage or loss attributable to acts or 
omissions of the Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the 
Owner may be liable, and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations 
of the Design-Builder are in addition to the Design-Builder’s obligations under Section 3.1.14. 

r ... I | 

§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s organization, at the'lsite, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless 
otherwise designated by the Design-Builder in writing to the Owner. 

§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so as to cause damage 
or create an unsafe condition. 

§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers Injury or damage to 
person or property because of an act or omission of the other, or of others for whose acts such party is legally / 
responsible, written notice of the injury or damage, whether or not insured, shall be given tp the other party within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enablejjthe other 
party to investigate the matter. , I ; 

I I 

§ 10.3 Hazardous Materials { _ J i 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included in the Design-Build 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reasonable precautions will be inadequate to prevent foreseeable 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner in 
writing. / / \ \ 

I / \ \ 

§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 1 

laboratory to verify the presence or absence of the material or substance reported by the Desigrt-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise 
required by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and 
qualifications of persons or entities who are to perform tests verifying the presence or absence of such material or 
substance or who are to perform the task of removal or safe containment of such material or substance. The 
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Design-Builder will promptly reply to the Owner in writing stating whether or not the Design-Builder has 
reasonable objection to the persons or entities proposed by the Owner. If the Design-Builder has an objection to a 
person or entity proposed by the Owner, the Owner shall propose another to whom the Design-Builder has no 
reasonable objection. When the material or substance has been rendered harmless, Work in the affected area shall 
resume upon written agreement of the Owner and Design-Builder. By Change Order, the Contract Time shall be 
extended appropriately and the Contract Sum shall be increased in the amount of the Design-Builder’s reasonable 
additional costs of shut-down, delay and start-up. 

§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless tlie Design-Builder, 
the Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, 
losses and expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of the 
Work in the affected area, if in fact the material or substance presents the risk of bodily injury or death as described 
in Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss or expense is 
attributable to bodily injury, sickness, disease or death, or to injury to, or destruction of, tangibfe property (other 
than the Work itself), except to the extent that such damage, loss or expense is due to the fault 6r negligence of the 
party seeking indemnity. 

j i j | 

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substaftcesthe Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be 
responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Desigh-Builder’s 
fault or negligence in the use and handling of such materials or substances. it f 

, - - . 1 ’ j 

§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner incurs (1) for 
remediation of a material or substance the Design-Builder brings to the site and negligently handles, or (2) where the 
Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense 
are due to the Owner’s fault or negligence. 

§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as j 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder fdr all cost and experise 
thereby incurred. 

§ 10.4 Emergencies 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the 
discretion, to prevent threatened damage, injury or loss. 

ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 

§ 11.1 Uncovering of Work f 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the 
Work has been performed in accordance with the Design-Build Documents. If such Work is i if accordance with fhe 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contfact Time 
and Contract Sum, as appropriate, If such Work is not in accordance with the Design-Buildl Documents, tl|e cOsts of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Builder shall no| be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or k separate contractor in 
which event the Owner shall be responsible for payment of such costs and the Contract Tinie will be adjusted as 
appropriate. 

§ 11.2 Correction of Work 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected s 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of Correcting such 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 
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§ 11.2.2 After Substantial Completion 

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within the three-year duration of 
the Design-Builder’s post-occupancy obligations,, any of the Work is found not to be in accordance with the 
requirements of the Design-Build Documents, the Design-Builder shall correct it promptly after receipt of written 
notice from the Owner to do so unless the Owner has previously given the Design-Builder a written acceptance of 
such condition. The Owner shall give such notice promptly after discovery of the condition. During this period for 
correction of the Work, if the Owner fails to notify the Design-Builder and give the Design j-Bullder an opportunity 
to make the correction, the Owner waives the rights to require correction by the Design-Builder and to make a claim 
for breach of warranty. If the Design-Builder fails to correct nonconforming Work within a reasonable time during 

that period after receipt of notice from the Owner, the Owner may correct it in accordance With Section 7.9. 

i 

r f 

§ 11.2.2.2 This year period for correction of Work shall be extended with respect to portions of Work first 
performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. 


§ 11.2.2.3 This period for correction of Work shall not be extended by corrective Work performed by the 
Design-Builder pursuant to this Section 11.2. f f j 

i j • j i 

§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not ini accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder rior accepted by the 
Owner. 

1 j. ..- -! . 

§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner or „ 
separate contractors, whether completed or partially completed, caused by the Design-Builder’s correction or 
removal of Work that is not in accordance with the requirements of the Design-Build Documents. 

. J''"' 

v” 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the two-year .period 
for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the Design-Builder tjo 
correct the Work, and has no relationship to the time within which the obligation to comply with fries Design-Build; 
Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to establish 
the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically to correct'the! 
Work. 


§ 11.3 Acceptance of Nonconforming Work 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has beifen 
made. Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the V 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted 
Work by inaction or implication. | / 

! 1 

ARTICLE 12 COPYRIGHTS AND LICENSES ! ... _ j j 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic 
form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any other 
person or entity providing services or work for any of them, shall be deemed the authors and owners of their 
respective Instruments of Service, including the Drawings and Specifications, and shall retain all common law* 
statutory and other reserved rights, including copyrights. Submission or distribution of Instruments of Service to 
meet official regulatory requirements, or for similar purposes in connection with the Project,,is not to be construed 
as publication in derogation of the reserved rights of the Design-Builder and the Architect, Consultants, and 
Contractors, and any other person or entity providing services or work for any of them. \ 

1 ! j 

§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other 
information, the transmitting party is the copyright owner of such information or has permission from the copyright 
owner to transmit such information for its use on the Project. 


I 

l 

f 

.1 


\ 
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§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service for purposes of constructing, using, maintaining, altering and 
adding to the Project. . The license granted under this section permits the Owner to authorize its consultants and 
separate contractors to reproduce applicable portions of the Instruments of Service for use in performing services or 
construction for the Project. 

1.2.3.1 PROTOTYPE. The Owner shall have the right to use the Instruments 6f Service as a 
"prototype" design under South Carolina Board of Architectural Examiners regulations and policies. Any 
architect receiving the original plans from the Owner must first acknowledge and accept lull responsibility 
for the adequacy of the design for its new project, as well as absolve the original Architect of any 
responsibility of any kind as relates to the original design. Should the Owner provide the Documents 
and/or Specifications to the Architect(s) for other Projects, then the original Architect,, if not retained for 
the other project(s), shall be relieved of any liabilities arising out of the other Project(s) and the Owner will 
indemnify and hold harmless the original Architect from any Claims arising out o{ such other Project(s). 

§ 12,3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12 . The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner,:in the event tljis ; 

Agreement is terminated for any reason to obtain a limited, irrevocable and non-exclusive license for purposes of 
constructing, using, maintaining, altering and adding to the Project, subject to South Carolipa regulations Und; 
policies concerning successor design professionals... j j | | 

i ... ■ ■" j 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The terms of this Section 
12 . 3.2 shall not apply if the Owner rightfully terminates this Agreement for cause under Sections 13.1 Apr 13 . 2 . 2 . 

ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment' 

§ 13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformance and i. 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance of services under this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give seven days’ written 
notice to the Owner before suspending the Work. In the event of a suspension of the Work, the Design-Builder shall 
have no liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming the 
Work, the Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in the 
interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, arid tinfy to 
complete, the remaining Work shall be equitably adjusted. f / 

J I j / j 

§ 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the Work performed .prior 
to notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, 
and time to complete, the remaining Work shall be equitably adjusted. 

I . .. . . . I 

§ 13.1.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault of the 
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ written 
notice. 

§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice' should the other 
party fail substantially to perform in accordance with the terms of this Agreement through no fault of the party 
initiating the termination. * 

{ j ; ] 

§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notide to the 
Design-Builder for the Owner’s convenience and without cause. 
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§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination and any other expenses directly attributable to termination for which the 
Design-Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation under this 
Section 13.1.6 be greater than the compensation set forth in Section 2.1. 


§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment ) 

§ 13.2.1 Termination by the Design-Builder j 

§ 13.2.1.1 The Design-Builder may terminate the Contract if the Work is stopped for a period qf 30 consecutive 
days through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contraqtor, or their agents or 
employees, or any other persons or entities performing portions of the Work under direct or indirect contract with 
the Design-Builder, for any of the following reasons: ! . 1 

.1 Issuance of an order of a court or other public authority having jurisdiction that Requires all Work to 
be stopped; j j 

.2 An act of government, such as a declaration of national emergency that requires .all Work to be 
stopped; 

.3 Because the Owner has not issued a Certificate for Payment and has not notified] die Design-Builder 
of the reason for withholding certification as provided in Section 9.5.1, or because the Owner has not 
made payment on a Certificate for Payment within the time stated in the Design-Build Documents; or 
.4 The Owner has failed to furnish to the Design-Builder promptly, upon the Desigft-Builder’is request, 
reasonable evidence as required by Section 7.2.7. 

u . ; ! 

§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault of the Design-Builder, the 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing 
portions of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays or 
interruptions of the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate more than 
100 percent of the total number of days scheduled for completion, or 120 days in any 365-day period, whichever, is 
less. 

1 I 

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Guilder may, upon $even 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed!, 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of such termination J 


§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respect to 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ written notice 
to the Owner, terminate the Contract and recover from the Owner as provided in Section 13.2;T.3, 

/ /" "\ \/' 

§ 13.2.2 Termination by the Owner For Cause 

§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder f j 

.1 fails to submit the Proposal by the date required by this Agreement, or if no iiate is indicated, within a 
reasonable time consistent with the date of Substantial Completion; 

.2 repeatedly refuses or fails to supply an Architect, or enough properly skilled Consultants, j ’ 
Contractors, or workers or proper materials; , 

.3 fails to make payment to the Architect, Consultants, or Contractors for services, materials or labor in 
accordance with their respective agreements with the Design-Builder; 

.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of a public authority; or 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build Documents. 

§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any oflier jrights or remedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, sevbn days’ written notice, 
terminate employment of the Design-Builder and may, subject to any prior rights of the surety: 

.1 Exclude the Design-Builder from the site and take possession of all materials, equipment, tools, and 
construction equipment and machinery thereon owned by the Design-Buildef; 

.2 Accept assignment of the Architect, Consultant and Contractor agreements pursuant to 
Section 3.1.15; and 
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.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written 

request of the Design-Builder, the Owner shall furnish to the Design-Builder a detailed accounting of 
the costs incurred by the Owner in finishing the Work. 


§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 13.2.2.1, the 
Design-Builder shall not be entitled to receive further payment until the Work is finished. 

§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Biiilder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Contract and are expressly included in the performance of the Work 
covered by the Design-Builder’s performance bond. j \ 


§ 13.2.3 Suspension by the Owner for Convenience , 

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrupt the 
Work in whole or in part for such period of time as the Owner may determine. 


§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and tiime caused by 
suspension, delay or interruption as described in Section 13.2.3.1. Adjustment of the Contract Sum shall include 
profit. No adjustment shall be made to the extent 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause 
for which the Design-Builder is responsible; or I ' * 

.2 that an equitable adjustment is made or denied under another provision of the Contract, 




§ 13.2.4 Termination by the Owner for Convenience 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause. 

§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the 
Design-Builder shall i-*"' I j 

.1 cease operations as directed by the Owner in the notice; j C,. 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 
and, 

.3 except for Work directed to be performed prior to the effective date of termination stated in the 
notice, terminate all existing Project agreements, including agreements with the Architect, 

Consultants, Contractors, and purchase orders, and enter into no further Project agreements and 

purchase orders. .... ’ j 

§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination. 

/' 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION ; j , 

§ 14.1 Claims < j j j 

§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, phyrrient of 
money, or other relief with respect to the terms of the Contract. The term "Claim" also includes other disputes and 
matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The 
responsibility to substantiate Claims shall rest with the party making the Claim. 

§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time \ \ 

period specified by law. j / \ \ 

§ 14.1.3 Notice of Claims 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner or Design-Builder must be ] * 

initiated by written notice to the other party within 21 days after occurrence of the event giving rise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 
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§ 14.1.3.2 Claims Arising After Final Payment. After Final Payment, Claims by either the Owner or 
Design-Builder that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, must be initiated by 
prompt written notice to the other party. The notice requirement in Section 14.1.3.1 and the Initial Decision 
requirement as a condition precedent to mediation in Section 14.2.1 shall not apply. 


§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in 
writing or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of 
the Contract and the Owner shall continue to make payments in accordance with the Design-Bliild Documents. 


§ 14.1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion of the Work that 
relates to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property 
arising under Section 10.4. 


§ 14.1.6 Claims for Additional Time 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, yvritten notice as 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of cost and of probable effect 
of delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary. j 

| I | I 

| (Paragraph deleted) J j j 

§ 14.1.7 Claims for Consequential Damages j 

The Design-Builder and Owner waive Claims against each other for consequential damages arising out of or relating 

to this Contract. This mutual waiver includes i. .. . . 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, 
business and reputation, and for loss of management or employee productivity or of the services of 
such persons; and 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit , 
except anticipated profit arising directly from the Work and otherwise available under this 
Agreement j j 

" ’..■ I ; 

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s.terminatiori 
in accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award of 
liquidated damages, when applicable, in accordance with the requirements of the Design-Build Documents. 


§ 14.2 Initial Decision 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the Owner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 1Q.3 and 
10,4 of the Agreement and Sections B.3.2.9 and B.3.2.10 of Exhibit B to this Agreement, unless 30 days have' 1 
passed after the Claim has been initiated with no decision having been rendered. Unless otherwise mutual y agreed 
in writing, the Owner shall render the initial decision on Claims. S 

] j 

§ 14.2.2 Procedure j I j. 

§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provide a 
written response to Owner within ten days after receipt of the notice required under Section 1 14.1.3.1. Thereafter, the 
Owner shall render an initial decision within ten days of receiving the Design-Builder’s response: (1) withdrawing 
the Claim in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. 

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner will take one 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3.1: \ 

(1) request additional supporting data, (2) render an initial decision rejecting the Claim in Whole or in part, 

(3) render an initial decision approving the Claim, (4) suggest a compromise or (5) indicate:thaj it is unable to render 
an initial decision because the Owner lacks sufficient information to evaluate the merits of the Claim. 

§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with otj seek informatioh from 
persons with special knowledge or expertise who may assist the Owner in rendering a decision. The retention of 
such persons shall be at the Owner’s expense. 
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§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional 
supporting data, the Design-Builder shall respond, within ten days after receipt of such request, and shall either (1) 
provide a response on the requested supporting data, (2) advise the Owner when the response or supporting data will 
be furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of the response or 
supporting data, if any, the Owner will either reject or approve the Claim in whole or in part. 

1 1 
} j 

§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor; and (3) identify any 
change in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties 
but subject to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute 
resolution. 1 ,..-.— 

| 

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the.j terms of 
Section 14.2,6.1. 

§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in y/riting that the other 
party file for mediation within 60 days of the initial decision. If such a demand is made andtheiparty receiving the 
demand fails to file for mediation within the time required, then both parties waive their rights jo mediatelor pursue 
binding dispute resolution proceedings with respect to the initial decision. 

H 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify thd 
surety, if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Design-Builder’s 
default, the Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the 
controversy. 

(Paragraph deleted) 

§ 14.3 Mediation 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those; i 
waived as provided for in Sections 9.10.4, 9.10,5, and 14.1.7, shall be subject to mediation as a condition precedent 
to binding dispute resolution. j | | 

' "'-.J 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation shall proceed in advance 
of binding dispute resolution proceedings, which shall be stayed pending mediation for a period of 60 days front the 
date of filing, unless stayed for a longer period by agreement of the parties or court order. 

§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the 
place where the Project is located, unless another location is mutually agreed upon. Agreements reached ill 
mediation shall be enforceable as settlement agreements in any court having jurisdiction. ' \ ■>* 


(Paragraphs deleted) j j 

ARTICLE 15 MISCELLANEOUS PROVISIONS j | j I 

§ 15.1 Governing Law 

The Contract shall be governed by the law of the place where the Project is located. ■. :; 

§ 15.2 Successors and Assigns 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents. Except as 
provided in Section 15.2.2, neither party to the Contract shall assign the Contract as a whole without written consent \ 
of the other. If either party attempts to make such an assignment without such consent, that party shall nevertheless 
remain legally responsible for all obligations under the Contract. \ ' 1 

j! 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing 
construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the 
Design-Build Documents. The Design-Builder shall execute all consents reasonably required to facilitate.such 
assignment. 

AIA Document A141™ - 2014. Copyright ©2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING; This AIA* Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA* Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 14:12:43 on 11/20/2015 under Order No, 0239586208 1 which expires on 07/14/2016, and Is not for resale. 

User Notes: (1196251001) 


PAPR - 003995 


§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, 
other than those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates for 
review at least 14 days prior to the requested dates of execution, If the Owner requests the Design-Builder, 
Architect, Consultants, or Contractors to execute consents reasonably required to facilitate assignment to a lender, 
the Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are consistent with 
this Agreement, provided the proposed consent is submitted to them for review at least 14 tjaysjprior to execution. 
The Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents 
that would require knowledge, services or responsibilities beyond the scope of their services. 


I 


§ 15.3 Written Notice 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, o» sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address :kno;wn to the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging functionality of BIM and/or project 
management software used by the parties for the project. ] ] i 


§ 15.4 Rights and Remedies ! 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available 1 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed 
or available by law. 


§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of a right or duty 
afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a 
breach thereunder, except as may be specifically agreed in writing. 


§ 15.5 Tests and Inspections • j 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required by the Design-Build 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of public] 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspectipnsiand 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with the appropriate public ' 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall give the 
Owner timely notice of when and where tests and inspections are to be made so that the Owner may be present for 
such procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements 
until after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes 
or applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder. 

/ >■>'''"‘■'v \ 

I \ \ y 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspefctiop or approval not 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangements for such‘additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely notice 
to the Owner of when and where tests and inspections are to be made so that the Owner may be present for such 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expertise. I | ! 

I 

§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15.5.1 and 15.5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made 
necessary by such failure shall be at the Design-Builder’s expense. 


§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Build 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. f / 

I j \ 

§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build Documents, the 
Owner will do so promptly and, where practicable, at the normal place of testing. 

I ) \ 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid 
unreasonable delay in the Work. ' .-.. 


; 

i 


i 

1 

j 
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§ 15.6 Confidential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential 
Information constitutes a warranty to the party receiving such Confidential Information that the transmitting party is 
authorized to transmit the Confidential Information. If a party receives Confidential Information, the receiving party 
shall keep the Confidential Information strictly confidential and shall not disclose it to any other person or entity 
except as set forth in Section 15.6.1. 

§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information ;as required by law or 
court order, including a subpoena or other form of compulsory legal process issued by a court or governmental 
entity. A party receiving Confidential Information may also disclose the Confidential Information to its employees, j 

consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential 
Information as set forth in this Contract. 

i i 

§ 15.7 Capitalization 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles fifjnumbered articles or 
(3) the titles of other documents published by the American Institute of Architects. 

’ ■ ! 

§ 15.8 Interpretation j | 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all" and 
"any" and articles such as "the" and "an," but the fact that a modifier or an article is absent from one statement and 
appears in another is not intended to affect the interpretation of either statement. j 

§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such recognized 
meanings. 

Conduct of the Design-Builder’s Principals, Employees, Agents and Representatives 

*■' ■ ! 

The safety and. security of District staff, students and the general public are of utmost priority t6 thje 
District. To that end, the Design Builder shall be responsible for ensuring compliance by the Design Buildeii anjd 
any employees, agents or representatives, or subcontractors of the Design-Builder, including, all Design 
Consultants, to the following: 

> 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 

existing occupied building. ,- 

B. No fraternizing with, threats to, or use of abusive or profane language in the presence of students, parents, 

visitors, or District representatives, agents, or employees. / \ \ / 

C. No improper attire, actions or gestures while on any Distinct property. ( 

” , j t i , \ 

No smoking on District property in conformance to Horry County Board of Education policy, i Violations 
of such policy shall result in a civil penalty of up to $1,000 per occurrence to the individual responsible 
and/or the Architect for whom the individual is a Principal, employee, agent, or representative. ' , 

D. Secure SLED (State Law Enforcement Division) criminal background checks on all the... -I 1 

Design-Builder’s Principals, employees, agents, and representatives, and subcontractors, performing work on 
District property and contractually require the same of all Design Consultants, their employees, agents, and 
representatives. No employees, agents or representatives, or subcontractors, of the and Design Builder having 
committed violent crimes, crimes against children, or crimes of moral turpitude are allowed access to the 
District’s premises. Such SLED criminal background checks shall be maintained on file in the offices of the 
Design Builder and made available to appropriate District personnel or the District’s legal counsel 
immediately upon request. . \ \ 

i I i I 

Promotional Materials 

! i | 

The Design Builder shall have the right to include photographic or artistic representations of the design of 
the Project among the Design Builder’s promotional and professional materials. The Design 
Builder shall be given reasonable access to the completed Project to make such representations. The District 
shall provide professional credit for the Architect and Design Builder in the District’s promotional 
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materials for the Project. The Architect shall not make any representations in promotional and professional 
materials other than the identification of the District without the District’s approval of the written copy prior to 
submission, printing and distribution. This condition shall survive termination or completion of this Agreement. 

Drug-Free Workplace j 

I 

; I 

The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and 
supervising all drug-free programs in connection with the performance of this Agreement, ; The drug-free programs 
shall conform to Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code of Laws as 
may be amended. i s - 

j ! 

Right to Audit Project ; 

The District shall have the right to audit the books and records of the Architect to the exterjt that the books and 
records relate to the performance of this Agreement and shall include all pricing and Change Order frata. Such 
books and records related to the work covered under this Agreement shall be maintained by tile Architect 
for a period of not less than three (3) years from the date of final payment to the Architect under this Agreement. 
This requirement shall also apply to any Design Consultants performing services under the, Architects direction. 


The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two (72) hours of notification at 
no additional cost to the District. This requirement shall survive termination or completion of the Agreement. . 

f ! 

Traffic Control On-Site and Off-Site: The Design-Builder shall conduct its operations in a manner ito not 
interrupt pedestrian or vehicle traffic except as approved by the District and the South' Carolina Department jof 
Transportation. The worksite shall be confined to the smallest area possible allowing maximum use of streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. 
The Design-Builder shall use worker and traffic control signs and devices necessary to comply with Section VI of 
U.S. Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices for 
Streets and Highways (Washington, DC: GPO) as may be amended, to facilitate traffic control on public roads, 
streets, or highways when work performed obstructs public traffic. When such traffic areas are obstructed to any , 
extent by work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so 

designated shall not be assigned any other duties while engaged in directing traffic. / f \ \/ 

> / I v 

! i l , /, „ 

Safety Designee: The Design-Builder shall designate a competent individual at the worksite whose; duty shall 
be the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards 
and requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or othef safety 
barriers are in an upright position to prevent ingress and egress to "lay down" areas or work areas by unauthorized^ 
individuals. 


Licenses and Permits: During the term of the contract, the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licenses, if any), permits, 
inspections and related fees for each or any such licenses, permits and/or inspections required by state, county, 
city or other government entity or unit to accomplish the work specified in this solicitation and the contract 

Iran Divestment Act: The Iran Divestment Act List is a list published by the [State] Board pursuant to 
Section 11- 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at 
the following URL: http://procurem en t.sc.gov/PS/PS-irandivestment.ph tni(.) Consistent with Section ll-57-310(B), 
the Contractor shall not contract with any person to perform a part of the Work, if, at the time you enter into a 
subcontract, that person is on the then-current version of the Iran Divestment Act List 
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Immigrant Workers: The "South Carolina Illegal Immigration and Reform Act" requires all employers to verify the 
legal status of new employees and prohibits employment of any worker who is not legally in this country and 
authorized to work. Effective January 1, 2012, all South Carolina employers are required to enroll in the U.S. 

Department of Homeland Security’s E-Verify program and verify the status of new employees within three business 
days, using E-Verify. Failure to use E-Verify to verify new hires will result in probation for the employer or 
suspension/revocation of the employer’s business licenses. y 

j | ’ 

SC IMMIGRATION LAW. S.C. Code § 8-14-40 Compliance: Design-Builder certifies that; the Design-Builder 
will comply with the requirements of S.C. Code § 8-14-10 etseq. and agrees to provide to tH;e Owner any 
documentation required to establish either: (a) the applicability of that chapter to the contractor, subcontractor, and 
sub-subcontractor; or (b) the compliance with this that chapter by the contractor and any subcontractor or 
sub-subcontractor. 

Business license, insurance, and bonds must be obtained prior to issuance of a Notice to Proceed. Failure to obtain 
these within thirty (30) days of execution of the agreement makes this Agreement voidable at the option of the 
Owner. 

ARTICLE 16 SCOPE OF THE AGREEMENT 
§ 16.1 This Agreement is comprised of the following documents listed below: 

,1 AIA Document A141™—2014, Standard Form of Agreement Between Owner arid Design-Builder 

.2 AIA Document Al41™-2014, Exhibit A, Design-Build Amendment, if executed 

.3 AIA Document A141™-2014, Exhibit B, Insurance and Bonds I 

.4 Owner’s Request for Proposals No. 1415-91 (with addenda) and Design-Builder’s Proposal to the 
same as accepted by the Horry County Board of Education. 

(Paragraphs deleted) j 

.5 Post-Occupancy Requirements stated in Owner’s Request for Proposals No. 1415-91. J 



This Agreement entered into as of the day and year first written above. 


t 


OWNER (Signature) 


DESIGN-BUILDER (Signature) 


j Joe Defep, Chair of the B oard of Education 
(Printed name and title) 


Rob ert Ferris, Authorized Member 
(Printed name and title) 


\ 



i 

1 
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Additions and Deletions Report for 

A!A Document A141™ -2014 


i 


This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and Is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 14:12:43 on 11/20/2015. 


PAGE 1 

AGREEMENT made as of the twenty-third day of Novembe r in the year two thousand fifteen 


I i 


Horry County Schools, South Carolina, a political subdivision of the State of South Carolina. 

33 5 Four Mile Rd I PO Box 260005 

Conway. SC 29528 

District Office Phone 843.488.6700 


FIRS TFLOOR ENERGY POSITIVE LLC, 
333 Fayetteville St.. Suit e 225 
Raleieh. NC 27601 


New Carolina Forest Middle School 

(per Owner’s Request for Proposals No. 1415-911 

Note: reference s to Owner ’s Request for Proposals No. 1415-91 include it s addenda. 
PAGE 2 

G-SUSTAINABLi-PRGdEGTS 


i 8. 


\ V 


v 


Per "Design Requirements" publis h ed for Solicitation No. 1415-91a nd . Design-Builder’s Proposal to Owne r 
pursuant to Solicitation No. 1415-91 selected by the Horry County Board of Education on November 2. 2015. 


PAGE 3 


/ 


Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-9 selected bv the Horrv County Board of Education on November 2, 2015. 1 . 


; Per "Design Requirements" published for Solicitation No. 1415-91 and Des ign-Builder’s Proposal to Owner 
purs uant to Solicitat ion No.1415-91 sel ected bv the Horry County Board of Educati on on N ovember 2. 2015.. 


! t 
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Per "Design Requirements" publis hed for Solicitation No. 1415-91 and D esign -Builder’s Proposal to Owne r 
pursuant to Solicitation No.1415-91 selected by the Horry County Bo ard of Education on November 2, 2015.. 


§1.1.51 

Obj e ctiv e , - and any d e adlin es-f or r -e c e ivi - ng - th e inc e ntiv es that are dependent o n, oFrelated to, the Design-Builder’s 
se rvic e s, a re as follows: 

(Id e ntify incentive programs the Own e r int e nds to pursu e for - th e Project and d e adlin e s for submitting or applying 
fer th e incentiv e programs.) 

Number not used. 


Per "D esig n Requirements" published for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2, 2015. 


§ 1.1.7 The Owner’s design and construction milestone dates: 
.1-Designphase mdestene-datesi 


f 



i 

L 


r3-P ha sed-ee mpl e tion dat es:- 

A - Substant i al Compl e t i on dat e ; 

t 5-Other- milestone-dates: 

Per "Design Requirements" published for Solicitatio n N o, 1415-91 

l status , addres s and oth e r information ^ 


SPL+A Architects. P.A. 333 Fayetteville Street Suite 225. Raleigh, NC 27601 J i 


-,i 


i / \ 


V X 


Per Design-Builder's Proposal to Owner pursuant to Solicitation No. 14-15-91. 


I / 

J / 


Per Design-Builder’s Proposa l to Own er purs uant to Solicitation Nb.l415-91i 


j 
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Per "Design Requirements" published for Solicit at ion No. 1415-91 (Summary of Services Required. Article 3) 
inclu ding all post-occupancy re quirements published in the solicitation as amended,by addenda. 


Executive Direc tor of Facilities 
Horry County Schools 
Fa cilities Depa rtment. 1160 E ] 
Conwa y. SC 29526 
843.488.6965 


i ide ntified in wr iting by the owner.) 


Owner may utilize third i 


oiect management which will also receive submittals. 


To be determined by Owner. If retained, such consultants will be identified j 


Robbie Ferri s. S.C. AR.6106 
FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St.. Suite 225. Raleigh. NC 27601 
919-573-6350 


[ }-Arbitration purauanTto-Seotion-14.4 

f ■■-- X I 1 Litigation in a court of competent juri s diction 
{—-]— Oth eti-(8peeijy} 

jurisdicti on, no niurv b efore a circuit judge in Horry Count y. SC. 


fill hr * 

TTJttTV, 


page 5 : j / 

§ 1.4.7 Owner. The Owner is the p e rson-er -entity identified as such in the Agreement and is referred to throughout 
the Design-Build Documents as if singular in number. The term "Owner" means the Owner or thcOwner's 
authorized representative. The Owner may have em ploye es tha t are design prof essionals or ot herwise ski lled in 
co nstruction or c on struction management, and such employee s m ay, fro m ti me to time, pe rform variou s tasks or 
duties for or o n beh alf of the Owner under this Agreement. However, it is specifica lly understood that the Owner 
('including the se a gents and empl oyees') ha s no obligation or d uty to ap ply special ty or professiona l kn owledge and 
skill, and s hall not be held to have undertaken to provi d e or perfor m a ny asp ect o f the Ow ner’s performanc e ofthis 
A greement as a design professional or specially skilled an d kn owled geable construction industry member or 
constructio n manager, and this principle applies rega rdle ss of th e O wner’s position titles or office division t i tles a s 
may be applicable to such employees. ( 
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The Design-Builder may invoic e the Desig n-Bui lder ma y invoice the owner for $1.118,043. for its design work 
performed prior to the execu ti on of the Design-Build Amendment. This a mo unt is wit h in and part of the price 
agreed in the Design-Build Amendment. . 



§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. Amounts unpaid - 


«iw 


— % —The Owner will not pay 
Ann. SS 29-6-30 and 29-6-50. 


t on unpaid sums. This is a specific waiver of requirements of S.C. Code 


Building Permit an d Other Permits and Fees: No general building permit is required in accordance with § 
6-9-110 of the South Car olina C ode of Laws: however, th e Contra ctor sh all be required to provide mechanical^ 
electrical, plumbing and ot her s uch permits which may be req uired for purposes of in spectio n at no a dditional 
cost to the Dist rict. Ex cept for permits and fees which are the responsibility of the Co ntractor in the Contract 
Docu ments, the District shall secure and pay for necessary approvals, ease ments, assessments, utility impact 
fees, permits, and such char g es required f or the successful completion of t he work. For each day (not counting 
Saturdays and Sundays, and not counting the dav the Design-Builder submits its completed application to the 
authority! beyond five (5) days that a jurisdictional authority takes to res pond to a permit application or similar 
permit request that is on th e project’s critical path, the Design Builder may claim one (1! additional dav for the 
achievement of Substantial Completion. 
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§ 3.1.4 The Design-Builder shall be responsible to the Owner for aets-acts,_errprs, and omissions of the 
Design-Builder’s employees, Architect, Consultants, Contractors, and their agents and employees, and other persons 
or entities performing portions of the Work. 


§ 3.1.6 When the Owne r’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 


Th e Office of School Fa cilities (OSF) in conjunction with the State Fire M arshal sh all det e rmine t he enf orcement 
and interpretation of all the applicable code s and referenced standards on state b uildings, including the 
Distri ct’s school facilities. I | 

} j I] 

ij } < i 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. On a monthly 
ba s is, or oth e rwi se ns agre e d to by th e Own er and Design Build e t yAs state d in the Design R e quirements, the 
Design-Builder shall submit written progress reports to the Owner, reports, photogra phs of Work in progress. and 
othe r da ta to the Owner electronica ll y, or through the O w ner’s option, project management software, showing 
estimated percentages of completion and other information identified below: 

PAGE 8 


§ 3.1.8.2 


. 12 Additional information as agr ee d - to by th e Own e r and D e sign Builder 
designated by the Owner thr ough its project management softw are data requirements. 


t 3- Cost summary, - -c o mparing notual cost s to up d at e d co s t e s timat esraddition to the requireme nts of $ 3.1.8.1. 

the Design-Builder shall provide similar information through in-p erson progress report presentations to the Horry 
County Board of Ed ucation e ach month during one of the Board’s public meetings. 


§ 3.1.10 Certifications. Upon th e Own e r’ s wr i tt e n r e qu es t, th e Des i gn Build e r shall obtain from- Design- Builder 
shall include in each Application for Payment a certification from each of the Architect, Consultants, and 
Contractors, and furnish to the Owner, these certifications with respect to the documents and services provided by 
the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, information and belief, the 
documents or services to which the certifications relate (i) are consistent with the Design-Build Documents, except 
to the extent specifically identified in the certificate, and (ii) comply with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities governing the design of the Project; and (bj that 
the Owner and its consultants shall be entitled to rely upon the accuracy of the representations and statements 
contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shill not be required to 
execute certificates or consents that would require knowledge, services or responsibilities beyond the scope of their 


§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner o r its designee has approved the respective Submittal. 
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:4-Structu ral sys tem? 
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4.4 Desien-Builder’s Construction Proposal 


§4.4.1 . 

prepar e and submit th e D e sign Builder’s Pr - epesal - 
Construction Proposal shall include the following: 
.1 A list of the Preliminary Desi e n - d o< 


: Desien-Builder’s 


.1 A list of the Preliminary Design -documents and other information, including the Design-Builder’s 
clar i fication s- , assumptions and d e viations from th e Owner’s Criteria, orig inal Proposal Development 
Documents as proposed in the Owner’s procurement le ading to this Agreem ent; upon which the 
Design-Builder’s Proposal is based; jj ; 

2 The proposed Contract Sum, including the compensation m e thod and, if - b a s e d upon th e Cost - of the 




.3 The proposed date the Design-Builder shall achieve Substantial < 


.6 The date on which the Design-Builder’s Constru ction Proposal expires. 

I j ! 

§ 4.4.2 Submission of the Desian-Builder’s Construc tion Proposal shall constitute a representation: by the j 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 1 j __J | _ . 


8 5.1.2.1 The Design- Builder shall su bmit three cop ies of all Constructio n Docu ments prepared i 
Regulatory Agencies as a p ortion of t he permitting and approval process for t his work. 


PAGE 11 j - ‘ | | 

Maintenance of Record Drawings: The Contractor shall maintain at the worksite one (D record copy of the 


Contract Documents including a ppr oved changes i n good order_ and marked currently to record changes and ' 
selections made during performance of the work . A co py of submitt als acc epted bv the Distric t shal l als6 be 
maintained at the worksite. These items shal l be avail able to t he Architect and District when present at the 
worksite. When req uired bv the Contract Documents, the Con t ractor shall pr ovide record drawings on a il 
increments of the work suc h as. bv way of illustration and not limitation, plumbing, electrical, mechan ical, and 
all systems, such as fire and security syste ms, i ncorporated into the work. The Contractor shall furnish an 
electronic and paper copy of record dr awin gs of "as-built" detail to the Architect at final Completion of all 
work, excluding punch list items as required bv the C ontrac t Documents. 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 


equipment is required bv the Contract Docum ents, ti re District sha ll be entit led to rely upon the accu rac y land 
completeness of such calculations and certifications. ! 


Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 


term a q uality control program, designed to ensure the work per formed is in a ccordance with the Contract 
Documents, including any changes, at all time s and in all respects. The program sh all include providing dail y 
su pervision and conducting frequent inspections bvthe Worksite Superintendentfsl. 


1. Compliance with Employment Laws: By entering into a Contract Agreement . the Contractor agrees to abide 




bv all applicab le laws pertaining to employment inclu ding, bv wav of il l ustration and not limita 

A. Title VII of the Civil Ri g hts Act of 1964. as may be amended. 

B. Age Discrimination in Employment Act of 19 64. as may be amended. 

C. Title I of the Americans Disabilities A ct of 1990. as may be amended. 

D. Equal Pav Act of 1963. as may be amended. .- •• 
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I 


T 


T 


E. Fair Labor Standards A ct, as m ay be amen ded. 

F. South Carolina W ages Act . Code 37-1 0-10 et seq„ as may be amended. 

G. South Carolina Worker’s Compensation Act Code 42-1-10 et sea,, as may be a mended. 

The Contractor shall not dis c riminate agai nst any employee or applicant for employmen t because of race, 
religion, color, sex, age, handicap, or national origin ex ce pt when such condition is a bona fide 
occupational q ualification reas onabl y necessary for normal operations of the Contractor. The Contr actor, in 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal Opp ortunity 
Employer." The Contractor agrees to post in consp icu ous places, visible to emp l oyees and a p plicants for 
employment, notices setting forth the provisions of this nond isc rimina tion clause and shall include the 
provisi on of t his paragraph in every subcontract or purchase a greement of mor e than 
$ 10 . 000 . 

Employment Taxes and Benefits: Unless under order from the Interna l Reve nue S ervice or South Carolina state 
government, th e District does not withhold from the contract pa yments any Federal or Statb income taxes, or any 
emplo yment-r elated taxes normally withheld on the District’s employees. Further, the Di stri ct sha ll not provide any 
employm ent related insura nces or other benefits su ch a s worker’s compensation for the benefit faf any Contract or, 
subcontr actor or supplier employees. I 1 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced, anti dedi cated Pr oject 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper 
quality and quantit y to meet the Contract Docum e nts and m anag e the appropriate tirfi in d: of all m ate rials, 
sub-contracted work, and Cont ractor provided labor to ensure the continua l progress of ithe work to m eet the 
substanti al completion date. Th e Contra ctor shall not change the Project Manager or the duties and status of the 
Pr oj ect Mana ger dur in g the course of the project without approv al o f the Distri ct. 

Project Key Staff -- Worksite Sunerintendenttst: The Contractor shall employ at least one (11 full-time, 
competen t Worksite Superintendent and, if req uired by the Contr act Documents, an additional part-time or 
lull-time, com peten t seco ndary Worksite Superintend e nt if exp edient for the si ze and scope of the project. Exhibit } 
A identifies the Worksite Superinten d entlsl. No l ess than one til Worksite Super intendent s hall be ill attendance i 
at the wo rksite at all times during performan ce o f any work bv the Contractor’s own forces or s ubcontra ctors and- 
during del ivery of anv materials. The Wo rksite S uperinte nd ent shall not perf or m th e wo rk of an y trad e or other i 
duties: however , the secondary Worksite Superintendent m ay perfo rm part-time work of a trade or the dutie s of 
OS HA Complia nce Officer or fireguard, if approved bv the District. The Contractor shall not change anv Worksite . 
Superintendent or the duti es o r status o f same during the course of the p roject without a pp roval of the District. 
The Worksite Superintendents'! shall en force strict discipline and go o d order among the Contractor's 
represe ntatives, agents, emplo yees, subcontra ctors and suppl iers. . <* ' 'X 

/ X \ 

Worksite Communications: The Project M a nager and Works ite Superintend ent(s') are re presenta tives of the 
Design Builder and communications given to them, either orally or in writing, s h all be as bin di ng as if gi v en to the 
Principal of the Design Bu ilder. J 1 1 / 

I M 

I 

PAGE 12 j 1 ■ ■ ' 1 - 

- } 

| 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
building permit as well as any oth e r permits, fees, licenses, and inspections by government agencies, necessary for 
proper execution of the Work and Substantial Completion of the Project. 

PAGE 13 / , 

1 f 

§ 5.7.2 If the Design-Builder changes desires to c ha nge any of the personnel, Contractors or suppliers identified in 
the Design-Build Amendment, including but not limited to an y contractor or design professional identi fied by the 
Design-Builder in its Request for Qualifications response, the Desi gn- Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, desig n pro fessional. Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 


j t 
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proposed new.personnel, design pr ofessional. Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 

PAGE 14 


§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. If th e reject e d person or 
e ntity was r e asonably oapabl e-e f p e rforming th e Work, th e Contract S um and Contra c t Tim e shall'b e incr e as e d or 
d e creased by th e diff e renc e , if any, occasion e d by such chang e , and an appropriat e Chang e Ord e r shall-b e issued 
before comm e ncem e nt of th e-s ubstitut e person or entity’s Work; How e ver, no iner -e ase in th e Contract - Sum or 
Contract Tim e shal l b e allow e d for - sueh chang e unless th e Des i gn - Builder has act e d promptly and responsively in 
s ubm i tting names as r e quir e d. I j .. ’ 


^Ire -In additionto any Owner requirements to kee p electronic proj ect data u p to d ate, the Design-Builder shall 
maintain at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction 
Documents, in good order and marked currently to indicate field changes and selections made during constrijctidn, 
and one copy of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with 
Section 9.10.2 as a record of the Work as constructed. j 

PAGE 15 i I j 

j 

.1 

§ 5.14.3 The Design-Builder shall reimburse the Owner and other con tractorCsj for costs the Owner -m ews t h at ar e 
pavnble - te a separate contractor and other co ntractor (si. respective ly, incur because of the Design-Builder’s delays, 
improperly timed activities of d e f e ct i v e con s truction. Th e Own e r sha l l b e r e spon s i ble to the D e s i gn Builder for costs 
the D esi gn Build e r incurs b e caus e of a -se pa r at e e e ntraotor’s d e lay s , Improperly tim ed act i vit ies , damag e to the 
WoFleor defective construction. 
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g: For anv change in .,J 

contract price , the Contractor sh al l provide, itemize, and jus tif y with ap propriat e supporting data, 
direct costs attributable to the c ha nge. Direct costs attributable to the change in work shall be lim i ted .. 
to the following: 

A. Costs o f materials, e quip ment and processes to be incorporated into the work including co sts of . 

shi pping, handling, fabricating, sales tax (8% required in Horry Coun ty and 9% vidthin certain \ 
incorporated parts of the City of Mvrtle Beach as of August 1 . 2009). or other stich costs inherent in 
the provision and delivery of such mate rials, e qui pment an d processes by the supplier or ; 
man ufacturer, j 1 | . 

B. Costs of direct labor based on act ual hourly labo r rates mu ltiplied by the a ctual work ho urs requir ed to 

accomplish the change in work when such change in w o rk result s in additional contract time dr labor. 
No Contractor or subcontractor shall ask for direct labor costs, when work required-can be i ' 
acc omplished with the existing work force, i n conjunctio n with other concurrent work, and during the 
current approve d contract time. The hourly labor rate for anv addi tion al contract tim e or laborers shall 
be actual h our ly rates no t t o exceed thirty dollars ($301 per hour un le ss docume nted pr oof of payment 
of a higher hourly rate for a specific sk illed laborer is approved by the District prior to Change Order 
execution. / 

- Costs -e f - labor, including aooial s e curity, unemp ) oyinen i■ in s uran ee^- fr i n ge ben e fits r e q ui r e d by 

agr e ement or. custom, and workers’ compensation ingurnnc e ; C. Costs of fringe benefits for additional 
direct labor, i nclud ing s ocial security, unemployment or other taxes, heal th and workers’ 
compensation insurances, or other benefits required by agreement, custom or applicable laws. Such 
fringe benefit r ate shall not exceed twenty-eight percent (28%) and th e District has the right to 
request itemized docum e ntation proving the fringe benefit rate used. \ i 

D. Costs of machinery or eq ui pment rented or l eased in the short term specifically for completion of the 
additional work t o be perform ed. Such equipment rented/leased shall not customarily be owned by 
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the Con tractor or any subcontrac tor affect ed by the change but shall be necessary to the 
accomplishment of the work required. Copies of invoices for such rental shall be provided to 
document the cost of rental or lease of m achinery or equipm ent. The District shall not pay for use of 
Contractor- or subcontractor-owned equipment or machinery, which costs are included in the 
overhead computation. 


con s umedt E. Costs of permits or ins pection fees directly attributable to the change in work and not 
included as part of the Contractor’s requirements nor attributable to the Co ntrac tor’s nonperformance 
or non-conformance to the Contract Agreeme nt. 

F. Other such direct costs directly attributable to the work and ap proved by the District. • - 

G. Any addi tional cost r esulting from an amendment to performance a nd payment bonds but in no even t 

more than one p ercent (1%) after application of o verhead and profit provided for elsewhere. The 
Contractor shall be responsible for notifyi ng the Surety of any changes in the contract price, if 
re quired by the Surety. j j 

L i . 

Costs itemized shall not exceed the unit costs as listed in the most current issue of Means Construction Cost 
Data or actual costs justified to the satisfaction of the District ..... 

j 

Unallowable C osts: Any costs which may be perceived by the Cont ractor to be indi rectly attributable to a 
change in work shall not be in cluded in direct costs but shall be co nsidered part of the overhead and 
profit rate applied to direct cos ts. Such costs not to be included in direct costs shall be, by way of 
illustration and not limitation: "1 j ' 1 j 


D esi gn -Builder or others: A. Labor hours and fri nge benefit costs of the worksite su perintendent (s) 
when such costs were included, or should h ave be en includ ed, in the original bid submitted or result 
fr om the Contractor’s inabilit y to meet the appr ove d schedule or required completion date. The 
Contr actor must p rove, to t he satisfaction of the District, such a d ditional costs are directly attributable 
to anv extension of time beyond the last approve d completion date. An i ncrease in contract price for , 
additional site supervision shall be at the Districts* sole dis cretion. • ' i I 

B. Perceived additiona l costs attributable to the Project Manag er or supervisi o n and coordination of < | 

subco nt ractors, suppliers or C ont ractor emp loyees. f, 

C. Costs r elated to use, rental, purchase or r epla cement of equ i pment generally or cus tom arily necessary'to i 

accomplish the work but not to be incorporated into the work such as. by wav of illustratiori and not 
limit ation, hand tools, generators, clean ing e quipment, scaffolding, signage, fencing, vehicles, fuel. 
and so forth. 

D. Transportation or travel cos ts related to the transporting of hir e d or contracted superv i sors, workers or 

subcontractors to and from the worksite or between worksites or to pick-up and deliver m ateria ls. 
e quipme n t and processes to the worksite by the Contractor’s or subcontractor’s own forces including 
parking, tolls, fines, meals, per diem, hotel, livi ng expe nses, or other suc h costs, / \ \/ 


th e Work - ; - an dE._Costs attributable to expediting delivery of materials, equipment Jr processes / 
including telephone calls, fac si mile transmissions, copying, employee labor and benefits, and so * 
forth . j | | 

F. Costs attribu table to maintaining a local office, home office or c orporate office as Svell as o ffice-staffing, 

equipment and consu mabl es, and so forth. 

G. Costs for ma intainin g on-site facilities, including work trailers, telep h ones, computers, licen ses. 

tem poral’/utilities, and so forth. 

H. Contracted services such as accou nta nts, payroll service providers, attorneys, catering and so forth. 

I. Catering or ve ndin g services, portable toilets, dumpsters , and so forth. 

J. Other such indir ect costs of doing business or c osts normally considered inclusive in overhead. 

/ f 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 
pricing shall not exceed the following: j j 

A. For work performed bv the Contra ct or’s own forces, a maximum of ten perce nt (\0%) of the allowable dire ct 

costs or the unit pricing negotiated at the time of award. j l.... . 

B. For work p erformed bv a subcontractor’s own forces, a maximum of ten percent (10%) O f the allo wable direct 
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C. For work performed by a subcontra c tor, overh e ad and profit of a maximum of five percent ('5%') is 
allowable by the Contractor for administration of the sub-contract. 

r6— - Add it iona l costs of supervi s ion and field offi ce personn e l directly attributabl e to th e change. Retainage: 

The District requires a retainage of three and one-half perce nt (3.5 %) of the total contract price, as may be amended 
by any approved Change Order, to be withheld from the Co ntractor ’ s payments throughout the term of the 
Agreement and payable at the time of final payment after a) full completion of all work to be performed and all 
req ui rements established in the Agreement and acceptance by the District, b) submittal of all close'out documents, 
and c) submittal of an affidavit of payment of debt s/claims, if requested by the District, for evdrv Subcontractor who 
performed work on the project evidencing they have received final payment of undisputed work and retainage 
withheld. As a condition of the contract, no more tha n thr ee and one-half percent (3.5%) shall beretained-fromthe 
progress payments of any subcontractor b y the Co ntractor until final completion of that portion of the work. 

Prompt payment of retainage to all subcontractors at final completion of their acceptabl e work regard less of timing 
during the contract i s mandatory. The Contractor shall, at final comple tion, ensure no amount of the Contractor’s 
retained funds is allocable to the complet ed and accepted work of any subcontractor nor to materials or equipment 
purchased from any supplier unless such amounts are in dispute and the Contractor has not requeste d payment for 
s uch di sputed amounts to date. Such amounts in dispute shall be identified on the Contractor’s affidavit of payment 
of debts/claims submitted with final documents. jj I ,—, 
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§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written) 
request, information necessary and relevant for the Design-Builder to e va l u a t e , g i v e not i c e of 6r enfor ee m e ehani - e’ -s 


He n righ ts. Such information s hall inolud e a co r r e ct stat e m e nt of th e rec o r d -le ga l titl e to th e property on which the 
Pro je ct is l oca te d - , - uaua l ly r e f e rr e d to as th e si t e ; and th e Own e r’ s i nt e r e st therein v g iyeiiotices of project 
commencement and take ot her action to protect the inte grity and exclusivity of the project payment bond(s). 


PAGE 19 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing building -land deve lop ment, zoning, and 
other permits, licenses and inspections. 


§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal. Ther e aft e r, the Design Build e r 
may only r e quest such e vid e nce if (1) th e Own e r fail s to mak e payment s to the D e sign Build e r cis th e D e sign Build 
Docum e nts r e quire; (2) a -e hang e in th e Work mat e rially chang es th e Contract Sum; o r (3 ) t he D e sign - Build e r 
id e ntifies in writing a r e asonable conc e rn r e garding th e Own e r’ s ability to mak e payment wh e h dtj e . Th e Own e r 


shall fam i sh sn o b-e vid e nce as a condition pr e ced e nt to comm e ncement or continuation of th e ]¥ofk or the portion of 

i nn i i i .*ii a r» . ii . /-\ _ ... xt _ • i _ il __ : _ it ____ tl L __ i—'ll... J _ 


the Work aff e ct e d by a mat e rial change. After th e Own e r furnish e s th e e vid e nce, th e Owner shall not mat e rially vary 
such - financial arrang e m e nt s without prior notice to the D e sign Build e r, Proposal.. 

I 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 


If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 
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Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy of the 
Project (or defined component thereof! the ten-day period referenced herein is reduced to five (5) days during the 
60 days prior to substantial compl etion as sho wn o n the last schedu le properly subm itted un der § 3.1.9. 


S 8,1.4 L IQUIDATED DAMAGES FOR LA TE SUBSTANTIAL AND FINAL COMPLETION O F THE WORK. 


The Owner and the Contractor agree that time is of the ess ence and that the Owner will suffer significant damage. 
hardship, and loss if the Work is not su bst antially completed within the Contract Time. Damages the Owner will 
incur as a result of breach of contract by fail ure to achie ve substantia l completion are: use of r elocatable c lassrooms: 
use of alternate sites for the educ ational program: disruption of class locations: disruption of athletic program: 
disruption of pub lic servi ce activities pl anned for t he pr oject; loss o f rental of the proj ect: securit y'risks due to 
comingling of project workers wit h additional persons on and near the site: additional safety risks of eq ui pment, 
vehicles, and unfinished work on the campus during the academic term: general disruption of the teaching and 
learnings process d ue to project activ iti es during the academic term: moving equipment during the academic term 
when_students and fu ll staff are pres ent: harm t o the Owner ’s reputation and established goodwill amo ng the 
community, parents, students, and staff due to late delivery of the projec t: los s of studen t mora le and academ ic ; 
performance du e to the ongoing Work during the academic term: harm to the Owner’s pu blic relat ions: disruption 


and inefficiency of the management of all the Owner’s facilities and other current construction projects, Th’e 
measurement of such damages is difficult. A ccor dingly, such damages are conv er ted to Liquidat ed Damages as 
follows: for each da y the Work isjiot Substantiall y Comple te beyond the Co ntract Time allow ed for Substan tial 
Completion, liquidat e d damages of $1000 will be due from the Design-B uilde r to the Owner: t for each d ay the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 
will be due from th e D esign-Builder t o th e Owner. 
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§ -8.2v3-T h i9 Se oti on 8 .2 do es not pr e olude r e cov e ry of d a ma ges for delay by either party und e r oth e r provisions of: 
the Design Build Docum e nts. j 

8 8.2.3 Weather Delays; When adverse weath er co nditions are the basis for a request for additional time, such 
re quest shall be documente d by data subst antiati ng the weather condition s at were ab norma l for a period of time 
which could not have been reasonably antic ipa ted: bt ha d an adverse effect on the work scheduled, and alternate 
work unaffected by the weather cou ld not hav e be en done: and ct had an adverse e ffect on t he construction schedule 
such that the los s of work ti me wi ll adverse ly im pact the establ ished comp let ion date. The Contractor mustmake 


every eff ort to mitigate the potential effect of the weathe r on t he const ructio n schedu le i 
rescheduling of subcontrac tors, pumping water from work areas, resch edul ing work hours to alternate work' d 
within t he wor k week, o r other such actions . Such time extension req ues t shall be in wri ting and S ubmitted to tf ie 
District for a p p roval within ten (10) days from the end of the ev e nt causing the impact on the Construction schedule. 
An extension of tim e not requested within the appropriate time peri od sha ll not be considered. The approved 
extensi on of time sh all be incorpor at ed in the next Change Order. j ) l 


S 8.2.4 Anticipated Weather Delays: A total of two (2) days per calendar month (non-cumulative) shall be 
anti cipate d by the Con tract or as "adverse weather. 1 ' and such time s hal l not be considered justification for an 
extension of time. Such anti cipated adverse weather days are established on ly for normally scheduled work days, 
exc luding Sat urdays. Sundays and ma j or holidays, unless such a dv erse weather conditions on those days are severe 
enou g h to impact the s chedu led wor k o n the following work day. If adverse we ather days beyond the two (2) da ys . 
anticipated are substantiated and the C ontra ctor co uld not miti gate the impact ofthe additional a dvers e weather 
days, an extension of time may be allowed o nly to the extent of the actual impact on the last a p proved co n struction 
schedule and only to the extent of one (1) fall day of extended time for each full working day of adverse weather 
conditions which prevented a fortv-h our work week within a seven (7) day calendar week. Arequest for adverse 
weathe r ex tension shall not be allowed after the date established for substantial completion, j j 

i 
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§ 9.3.1 At least tep -TWENTY ONE days before the date established for each progress payment, the Design-Builder 
shall submit to the Owner an itemized Application for Payment for completed portions of the Work. The application 
shall be notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the 
Owner may require, such as copies of requisitions from the Architect, Consultants, Contractors, and material 
suppliers, and shall reflect retainage if provided for in the Design-Build Documents. 

I ' ! 


The Owner shall, within s e v e n day s aft e r r e c e ipt of th e De s ign Builder’s Application for Pavrhenti SEE § A.l.5.1.3 
FOR SCHEDULE. In accordance with the schedule set forth in $ A. l.5. 1 .3. the Owner issueto the Design-Builder 
a Certificate for Payment indicating the amount the Owner determines is properly due, and notify {he 
Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as provided in 
Section 9.5.1. ! I 
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.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 


* 

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. I f t h e D es ign 1 Build e r fai ls 4e 
fi jH Hsh-su eh e v i d e nc e within seven days, the -Owner shall have the right to contact the Architect, Consultants, and 
Contractors to ascertain whether they have been properly paid. The Owner shall have no obligation to pay or to see 
to the payment of money to a Consultant or Contractor, exc e pt as may o th e rwi se b e r e qu i r e d by kw. Contractor. 


dm of tl 


§ - 9.6.7 - Unl e ss-th e D e s i gn - B u ild e r provid es th e Ow ne r - w ith a pa ym ent bond in th e frill p e nal sdtn of th e Contract j 
'S um, paym e nt s r e c e iv ed by the Design Bu i ld e r for W or k prop e rly p e rfo r m e d by - th e Arohit e ot, Con s ultants, 
Contractors and oth e r p e r s on or e ntity prov idi ng -se rvic e s or work for th e Design Build e r, shall be h e ld by th e 
D e sig n- Builder for th e Archit e ot and th ose C o n s ultants, Co nt raetors p- or other per so n or e n t ity provid i ng se rvic es e r 
work for the Design Build e r, for which paym e nt was mad e by th e Own e r. Noth i n g- contain e d h e rein s hall r e quir e 

fiduciary liability or tort liability on - the part of th e D e sign Builder for br e ach of -tr ust o r -shall entitl e any p e r s on or 
entity to an award of punitiv e dam age s against the D e s i gn Bu i ld e r for - b re ach ef t h e- r e quirement3 of this provision. 


/ 


\ 
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§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall pr e par e and submit -t o th e Own ej r submit to the Owner 
an occupancy permit issued by the South Caro lina Office of School Facilities an d a comprehensive list of items to be 
completed or corrected prior to final payment. Failure to include an item on such list does not alter the responsibility 
of the Design-Builder to complete all Work in accordance with the Design-Build Documents. 

§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall mak e an insp e c ti on to de t er mihe whether th e 
Work or designat e d porti o n th e r e of - i s subatantia l ly -e emplet er lf-th e Own e r’s insp e ction reviewthe Work.. If the 
Owner’s review discloses any item, whether or not included on the Design-Builder’s list, which is not sufficiently 
complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize’ the Work or 
designated portion thereof for its intended use, the Design-Builder shall, before issuance of the Certificate of 
Substantial Completion, complete or correct such item upon notification by the Owner. In such case, the 
Design-Builder shall then submit a request for another insp e ct i on by th e Owner to d e t e rmine Substantial 
' of the Work by the Owner. 
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§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will p r e p are -for 
th e Own e r’s - s ignatur e-obtain for the Owner an occupa ncy permit issued by the South Carolina Office of School 
Facilities and a Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of 
Substantial Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, 
utilities, damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items 
on the list accompanying the Certificate. Warranties required by the Design-Build Documents'shajl commence on 
the date of Substantial Completion of the Work or designated portion thereof unless otherwise; provided in the 
Certificate of Substantial Completion. i 


§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly inspe c t 
review the area to be occupied or portion of the Work to be used in order to determine and record the condition of 
the Work. ! | 
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failure of the Work to comply with the requirements of the Design-Build Documents; or 
terms of special warranties required by the Design-Build Docum e nt s .D ocumenfs: ! 
post-occupancv services to be provided by_or through th e Design -B uilder, j 
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§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such ’! 
rejected or nonconform ing Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 
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§ 11,2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within one year aft e r th e dat e of 




Doouments. - the three-vear duration of the Design-Bu ilder’ s post-occupancv obligations., any eg the Work is. found 
not to be in accordance with the requirements of the Design-Build Documents, the Design-Builde| shall correct ft 
promptly after receipt of written notice from the Owner to do so unless the Owner has previously given the 
Design-Builder a written acceptance of such condition, The Owner shall give such notice promptly after discbvefy 
of the condition. During the one-year this period for correction of the Work, if the Owner fails] to notify the 
Design-Builder and give the Design-Builder an opportunity to make the correction, the Owner] waives the ri^its to 
require correction by the Design-Builder and to make a claim for breach of warranty. If the Design-Builder fails to 
correct nonconforming Work within a reasonable time during that period after receipt of notice from the Owner, the 
Owner may correct it in accordance with Section 7.9. 

§ 11.2.2.2 Th e on e year - T his year.period for correction of Work shall be extended with respect to portions of Work 
first performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. 

j I 

§ 11.2.2.3 Th e one - y e ar This p eriod for correction of Work shall not be extended by corrective Work performed by 
the Design-Builder pursuant to this Section 11.2. 
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§ 11.2.S Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the on e y e ar 
two-year period for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the 
Design-Builder to correct the Work, and has no relationship to the time within which the obligation to comply with 
the Design-Build Documents may be sought to be enforced, nor to the time within which proceedings may be 
commenced to establish the Design-Builder’s liability with respect to the Design-Builder’s obligations other than 
specifically to correct the Work. j 


If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum wilfbe 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance of Nonconform ing Work may only be evidenced by written agreement specifying the 
nonconformity and the Owner’s infor med consent to accept it. Nonc on formin g Work sh all n6t become acce pted 
Work by inaction or implication. 

f j 
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§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and ! 
non-exclusive license to use the Instruments of Service s ol e ly and exclusively for purposes of Constructing, using, 
maintaining, altering and adding to the Project, provid e d th a t th e Own e r substantially p e rform ^ ^ob l igations, 

under this section permits the Owner to authorize its consultants and separate contractors to reproduce applicable 
portions of the Instruments of Service s olely o nd e xclu s iv el y for use in performing services or construction for the 
Project. If th e D e sign Build e r rightfully t er minat e s t his Agr ee m e nt for caus e as pro vide d i n Se ct i on 13.1 - .4 or 


1.2.3.1 PROTOTYPE. The Owner shall have the right to use the Instruments of Service as a "j 
"prototype" design under South Carolina Board of Architectural Examiners regulations and policies. AnV 
architect receiving the orig in al plans from the O wner mu st fir st acknowledge and accept full r esp onsibility 
for the adequacy of the design for its new project, as we ll as abs olve th e originalArchitectof any . ,j 
responsib ilit y of any kind as re la tes to the original design. Sh ould the Ow ner provide the Do cuments 
and/or Specifications to the Archite ctfsl for o the r Projects, then the original Architect, if not retained for 
the oth er proi ectfsl. shall be relieved of any liabilities arisin g out of the other Project(s) and the Owner wi 
inde mnify and hold harmless the origina l Arc h itect from any Claims arising out of such other Proiectlsl . 


§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article ^. Th^Design-BuiltJpr^s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this \ ' 

Agreement is terminated for any reason oth e r than t h e d e fault of th e Own e r or in the e v e nt th e D e sign Build e r’s f 


> obtain a 


limited, irrevocable and non-exclusive license » 
maintaining, altering and adding to the Project, j 


• purposes of constructing! using, 


^subject 


to South Carolin a regul ations an d policie s concerning successor design professionals.. 


§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owrter Releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing Services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The Own e r,;to the e xt e nt 
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Section 12.3.2. Theterms of this Section 12.3.2 shall not apply if the Owner rightfully terminates this Agreement for 
cause under Sections 13.1.4 or 13.2.2. 
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§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to t e rm in a ti o n , to g e th e r with R e imb urs ab le E - xp e n se s - th e n due-termination and any other 
expenses directly attributable to termination for which the Design-Builder is not otherwise compensated. In no event 
shall the Design-Builder’s compensation under this Section 13.1.6 be greater than the compensation set forth in 
Section 2.1. 


§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and profit,-profit on that ex ecuted Wor k, and costs incurred by reason of such 
t e rmination, and damages, t erminat ion. ! 

j 
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§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Contract- Cont ra ct and are ex pressly included in the performance o f 
the Work covered by th e Design-Builder’ s per formance b ond. 


§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such t e rm i nation, along with r e asbnable ov er head and 


§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by applicable law, but in an y- ea s e not m o r e- th a n 10 y e a -rs- aft e r th e date of Substantial - C o mpl e tion 


with this Seetien l4vL2.1aw. 
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damages incurred by the Design-Builder for principal office expenses including the’ compensation of 
personnel stationed there, for losses of financing, business and reputation, and for 16ss of profit 
except anticipated profit arising directly from the Weri eWork and otherwise available under this 
Agreement. 
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The Contract shall be governed by the law of the place where the Project is 1 


PAGE 34 


Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may als o be established by acknowledgeme nts and responses exc hanged via ■ 
electronic communications su ch as electroni c mail or any intern al messaging functionality of BIM and/or project 
mana ge ment software used by the parties for the project. j j I j 
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Conduct of the Design-Builder’s Principals. Employees. Agents and Representatives 


_Th e safety and security of District s taff, students and the g eneral public are of utmost priority to the 

District. To th at end, t he Design Builder shall be responsible for ensuri ng compliance by the Design Builder and 
any e mployees, agents or representatives, or subco ntractor s of the Design-Builder, including all Desi gn 
Consultants, to the following: ^ j 

A. No drugs, alcohol, knives, firearms or other weapons on District prop er ty, whether or not there is an j 

e xistin g occu pied buildin g. "" .. I j 

B. No fratern i zing with, threats to. or us e of abusive or profane languag e i n the presence of s tud ents, parents, 
visitors, or District representatives, agents, or em pl oyees. 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horrv County Board of Education policy. Violations 
of such polic y shall re sult in a civil pe nalty of up t o Sl.000 per occurrence to the individual responsible 
and/or the Arch itect for w hom the individual is a Princi pal, em ployee, agen t or representative, - 

D. Secure SLED (State Law Enforcement Division) criminal background checks on all the 
Design-Bui lder’s Principals, employ ees, agents, and representatives, and subcontractors, performi ng w ork on 
District prop erty and contractually require the same of all Des ign Consultants, their employees, agents, and 
representatives. No emplo yees, agents or representatives, or sub contr actors, of t he an d Des ign Builder having 
committed violent crime s, crimes against children, or crimes of moral turpitu de are allowed access to the 
Distric t’s premises. S uch SLED crim inal backgr ound checks sh al l be ma intain ed on file in the offi ces’ of ihe 
Design Bu ilder an d made available to appropriate D istri ct personnel or the District’s legal counsel 
immediat ely upon request. 


Promotional Materials 

/ 

The Design Builder shall have the right to include photographic or artistic representatidns of the design of 
the Project among the Design Buil der ’s promotional and profes sional mate rials./ The Design 
Builder sh all be given reasonable access to the com pleted Project to make suc h representations . The Dis trict 
shall p rovi de professional credit for the Archi tect and Desi gn Builder in the District’s promotional 
materials for t he Proj ect. The Architect shall not mak e any representations in promotiohal ’and professional 
materials other than the id ent ification of the District without the D istrict’s approval of the written copy-prior to 
submission, printing an d distribution. This condition shall survive termin ation or com pletion ; of this Agree ment. 
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Drug-Free Workplace 


The Architect an d the Architect’s Design Consultants shall be responsible f or init iating, maintaining and 
supervising all drug- tree programs in c onnection with the_performance of this Agreement. The dr ug-free programs 
shall conform to Title 44. Chapter 107. $ 4 4 -107-10 throu gh $ 4 4-107-90 of t he South C ar olina Code of Laws as 
may be amended. 

Right to Audit Project 

j 

The District shall have the right to audit th e books a nd records of the Architect to the extdnt that the books and 
records relate to the performance of this Agreement and shall include all pricing and Change 1 Order data. Such 
books and records related to the work co ve red under this Agreement shall be maintained by the Architect for 
a period of not le ss than three (3) years fr om the da te of final payme nt to the Archit e ct under this A greement. 

This requirement shall also apply to any Design Consultants performing services u nder the Architect’s direction. 

The Office of General Services of the_State of South Carolina, or any auditor under contract with the District has 
th e right t o audit the Architect’s recor ds re lated t o any Pro ject incorpora ted under this Agre ement duringithe time 
frame stated in the pr evious paragraph. The Archite c t shall en sure that all re c ords perta iriing to any Project a re 
a vailable for inspection at the location specified by the Dist rict within seve nty-t wo (721 H ours of n otification at 

noadditional cost to the District. This requirement shall survive termination or completion of the Agreement. ’ 

1 

Traffic Control On-Site and Off-Site: The Design-Builder shall conduct its operations in a manner to not 
interrup t pedestrian or vehicle traffic except a s approve d by the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing maximum use of streets. 
s idewalks, parking areas or other pedestrian ar eas and red uce t o a mi ni mum any hazard to traffic or pedestrians. 

The Design-Builder shall use worker and traffic control sign s a nd dev ices necessary to comply with Sectio n VI of , 

U.S. D e partment of Labor. Federal Highwa y Administr ation. Manual on Uni fo rm Traffic C ontr ol Devices f or j 
Streets and Highw ays (Washington, DC: GPO) as may be amended, to facilitate traffi c cont rol on public roads,; 
streets, or highways w he n work perform ed obstructs public traffic. When such traffic areas are obstructed to any '■ 
extent by work in p ro gress, wor kers equi pped with flags sh all direct vehicle and pedestrian traffic. The workers s o', 
desi gnated s hall n ot be a ssigned anv other duties while enga ge d in dire cti ng traffic. 

Safety Desi g nee: The Design-Builder shall design at e a comp etent individu al at th e wor ksite whose duty shall 
be the preve ntio n of accid e nts and the implementation and monitoring of a ll OSHA c on struction safe ty standards 
and requirem ents . The com pe tent individual shall serve as spot t er where t here is exposure of pedestrians; students. 
parents, o r visitors to fallin g debris a nd, in addition, shall ensure on a daily basis that all fencing or- other’safety 
barriers are in an upright position to prevent ingress and egress to "lav down" areas or work-areals by unauthorized 
individuals. If s 

I |. / 

License s an d Permits : Du ring the term of the contract, the Contracto r shall be resp onsible for obta ining 
and m aintaining in g ood standi ng, all licenses (including prof essio nal licenses, if any), pcrmits| 
inspections and related fees for each or anv such licenses, permits and/or inspections require d by stat e, cou nty, 
c ity or oth er government en tity or un it t o accomplish the work specifie d i n this solicitation and the.contract 

_ Iran Divestment Act: The Iran Divestment Act List is a list published by the f State! Board pursuant to . 

Sec tion 11- 57-310_that identi fies person s engaged in investment activities in Iran. Currently, the list is available at 
the following URL: h ttp://procui ement.sc.go v/PS/PS-irandivestmenl.phtmf.') Con si stent with Section 11-57-310 (BT ,, 
the Contractor shall not contract with anv person to perform a part of the Work, if . at the time yb u enter into a 
subcontract, that p ers on is on the th en-cu rrent version of the Iran Divestment Act List | / 

Immigrant Workers: The "South Carolina Illegal Immi gration and Refor m A ct" re quires all employers to verify the 
legal status of new employees and proh i bits employ ment of anv worker who is not legally in this country and 
authorized to work . Effective January 1. 2012, all South Carolina employers are required to enrbll ih the U.S. 

Departmen t of Homeland Secur ity’ s E-Verifv program and verify the status of new em plo yees with'in three business 
days, using E-Verifv. Failure t o u se E-Ve rify to verily new hires will result in probation for theiemplover or 
suspension/revocation of the empl oyer’s bu siness licenses. 
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SC IM MIGRATION LAW. S.C. C ode $ 8-14 -40 Compliance: Design-Builder certifi es that the Design-Builder 
will comply w it h the req uirements of S.C. Code § 8-14- 10 etsea. and agrees to provide t o t he Owner an y 
documentation req uired to establish either: (a) the applicabili ty of that cha pter to the contr actor, subcontractor, and 
sub-subcontractor: or (b> the compliance w ith this that chapter b y the cont ractor and any subcontractor or 
sub-subcontractor. 


Busines s license, insur ance, and bonds must be obtained prior to issuan ce of a No tice to Proceed. [ Failure to obtain 
these within thirty (301 days of execution of the agr eement m a kes this Agr eement voidable at (he botion of th e 
Owner. 


I 
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! 1 

.4 AIA Dooum e nt - A - H l™ - 304 -4 , Exhibit C, Sustainabl e Proj e cts, if compl e t e d 

,5- AIA Documen t E203™ - 2013, Build i ng Informat i on Mod e l i ng and Digital Data Exhibit, if 

oompl e t e d; or - th e- following: Owner’s Request for Proposals No. 1415-91 (with ad dend a! and . 
Design-Builder’s Proposal to the sa me as accepted by the Horry Cou n ty Board of Ed u cation. 


.6 —©thee 



.5_ Post- Occupancy Requirem ents stated in Owner’s R equest for Prop osals No. '1415-91 ■ 


Joe Defeo. C hair of t he Board of Ed uc ation 


Robert Ferris. Authorized Member 





! / 


t 

J 

J 


j 



i 

3 

-J 
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Document A141™ 


2014 




AIA 


Standard. Form of Agreement Between Owner and Design-Builder 


AGREEMENT made as of the 19th day of «November» in the year two thousand fifteen (2015). : »'■ 
(In words, indicate day, month and year) 


BETWEEN the Owner: 

(Name, legal status, address and other information) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd | PO. Box 260005 

Conway, SC 29528 

District Office Phone 843.488.6700 

and the Design-Builder: 

(Name, legal status, address and other information) 


ADDITIONS AND DELETIONSi The 
b'hor of this document has 
adaed information heeded for 
its completion. The author 
may also have revised the 
text of the original AIA' 
jstandard fotm.jAn Additions 
iand Deletions Report that 
inotes added! information as 
! we 1*1 as revisions to the 
(standard form fext is 
: available .f f om the .author. and 
jshould be reviewed. 


PIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

for the following Project: 

(Name, location and detailed description) 

New Carolina Forest Middle School« 

'(per Owner’s Request for Proposals No. 1415-91) 

Note; references to Owner’s Request rorJProposals No. 1415-91 include its addenda. 
The Owner and Design-Builder agree as follows. 


This document has important 
legal consequences. { 

Consultation with.ah' 
attorney is encouraged with 
respect to its completion or 
modification;’ I j 

[consultation witpi in 
attorney i'9 als<^ encouraged 
with respect to professional 
licensing requirements in 
the jurisdiction where thej 
Project 1b located. •-) 


it 




ELECTRONIC COPYING of any 
portion of this AIA Document to 
another electronic file is 
prohibited and constitutes a 
violation of copyright laws as 
set forth in the footer of this 
document. 
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14 CLAIMS AND DISPUTE RESOLUTION 

15 MISCELLANEOUS PROVISIONS 

16 SCOPE OF THE AGREEMENT 


TABLE OF EXHIBITS 


A DESIGN-BUILD AMENDMENT 

B INSURANCE AND BONDS 



ARTICLE 1 GENERAL PROVISIONS 
§ 1.1 Owner's Criteria 
This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable " or "unknown at time of execution." If the Owner intends to provide a set of design documents, and the , 
requested information is contained in the design documents, identify the design documents and insert "see Owner's 
design documents" where appropriate.) 



I 


§ 1.1.1 The Owner’s program for the Project: / 

(Set forth the program, identify documentation in which the program is set forth, or slate the manner in which the 
program will be developed.) i j 

«Per "Design Requirements" published for Solicitation No. 1415-91 and . De sign-Builder’s Propos al to Owner 
| purs uant to Solicitation NoJ415-91 selected by the Horry County Boar d of Education on November 2. 2 015, 




I 

: 

I 
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§ 1.1.2 The Owner’s design requirements for the Project and related documentation: 

(Identify below, or in an attached exhibit, the documentation that contains the Owner's design requirements, 
including any performance specifications for the Project.) 

I « Per "Design Requirements' 1 published for Solicitation No, 1415-91 and D esign- Builder’s Proposal to Owner 
| pursuant to Solicitation No, 1415-9 selected by the Horry County Board of Education on November 2 . 2015. 1. 

§ 1.1.3 The Project’s physical characteristics: 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical 
reports; site, boundaty and topographic surveys; traffic and utility studies; availability ofpublic and private utilities 
and services; legal description of the site; etc.) ) 

« Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
| .pursuant to Solicitation No. 1415-91 selected by the Horry County Board of Education on November 2,2015., 


§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: 

(Identify the Owner‘s Sustainable Objective for the Project such as Sustainability Certification! beneft to' the 1 
environment, enhancement to the health and well-being of b uilding occupants, or improvement of energy efficiency. If 
the Owner identifies a Sustainable Objective, incorporate AIA Document AI4P K -2014, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner ’s SUstainab!e\Objeclive.) 

s t I . i . 

I « Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Bui lder’ s Proposal to Owner 
I purs uant to Solicitation N o. 1415-91 selected hv the Horry County Boa rd of Education on November 2.2015. . 


§1.1.5 

« Number not used, » 

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for Owner’s budget, and if known, a line item breakdown of costs.) 

..1 i 

« Per "Design Requirements" published for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2,2015.)) 

§ 1.1.7 The Owner’s design and construction milestone dates: Per "Design Requirements" published for Solicitation 
No. 1415-91 

§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and ’Contractors at the 
Design-Builder’s cost: (’ / \ • 

! 1 ! 

.1 Architect i j I / 

. i i 

<<SFL+A Architects, P.A. 333 Fayetteville Street Suite 225, Raleigh, NC 27601. » 

.2 Consultants 


«Per Design-Builder’s Proposal to Owner pursuant to Solicitation No. 1415-91,» 

.3 Contractors / 

■ 1 i 

Per Design-Builder’s Proposal to Owner pursuant to Solicitation No. 1415-91.»’ 

| I 1 

§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: 

(Identify special characteristics or needs of the Project not identified elsewhere, such as historic preservation 
requirements.) \ 


I 

i 

I 

1 

i 


AIA Document A141" - 2014. copyright ° 2D04 and 2014 by The American Institute of Architects. All rights reserved, warnihoj This aia Document 
is protected by D.s. Copyright Lav and International Treaties, Unauthorised reproduction or distribution of this AIA* Document, or any portion 
of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was 
produced by AIA software at 13t41i37 on 11/16/2015 under order No.0239SB62oa_l which expires on 07/14/2016, and is not for resale. 

User Notes. (1346784345) 


PAPR - 004022 






I « Per "Design Requirements" published for Solicitation No. 1415-91 (Summary of Services Required, Article 3) 

| including all post-occunancv requiremenls pub l ished i n the solicitation as amended by addenda . 

§ 1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 

§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, or 
lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict. 

§ 1.1. 1 1 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification in 

accordance with Article 6, 1 • —- 

i I 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing sbeh transmissions. 
Unless otherwise agreed, the parties will use A1A Document E203™-2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 

i i i 

§ 1.2 Project Team 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1:. 

. . i..i it...... 

Executive Director of Facilities (or a designee identified in writing by the owner.) 

Horry County Schools 

Facilities Department, 1160 E Highway 50 

Conway, SC 29526 » 

<(843.488.6965 » 

§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and other information.) r 

1 

| ( (Owner may utilize third nartv project mana g ement w hich will also r eceive submittals. N/A- » 

§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope ofwork, and, if known, identify by name and address.) 

| «To be de termine d by Own er: If r etained, such consultants will be identified promptly.. » 

§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3,1:2: 

(List name, address and other information.) ) 

..... S' 

Robbie Ferris, S.C, AR.6106 
FIRSTTLOOR ENERGY.POSITIVE LLC, 

333 Fayetteville St., Suite 225, Raleigh, NC 27601 
919-573-6350 


§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written notice 
to the other party. 

§ 1.3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of binding dispute 
resolution shall be the following: 

[ «X» ] Litigation in a court of competent jurisdiction, nonjury before a circuit judge in Horry County, SC. 
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§ 1.4 Definitions 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the “Agreement"); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a written amendment to the 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change 
Directive. j 

§ 1.4.2 The Contract. The Design-Build Documents fottn the Contract. The Contract represents the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations; or agreements, either 
written or oral. The Contract may be amended or modified only by a Modification. The Design-Build Documents shall 
not be construed to create a contractual relationship of any kind between any persons or entities other than the Owner 
and the Design-Builder. j 

j j 

§ 1.4.3 The Work The term "Work" means the design, construction and related services required to fulfil) the 
Design-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, and 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. The Work may 
constitute the whole or a part of the Project. j j ' 

; I | 

§ 1.4.4 The Project The Project is the total design and construction of which the Work performed under'the 1 
Design-Build Documents may be the whole or a part, and may include design and constructionlby the Owncr 'and by 
separate contractors. j j 

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium of expression now known 
or later developed, of the tangible and intangible creative work performed by the Design-Builder, Contractor(s), 
Architect, and Consultant(s) under their respective agreements. Instruments of Service may include, without 
limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar materials. 

§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the ] 
Design-Builder proposes to conform to the Design-Build Documents for those portions of the Work for which Ihe j 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product data, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. I j 


§ 1,4,7 Owner. The Owner is the entity identified as such in the Agreement and is referred to throughout the 
Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s authorized 
representative. The Owner may have employees that are design professionals or otherwise skilled in construction or 
construction management, and such employees may, from time to time, perform various tasks op duties for or on 
behalf of the Owner under this Agreement. However, it is specifically understood that the Owner (including these 
agents and employees) has no obligation or duty to apply specialty or professional knowledge and skill, and shall not 
be held to have undertaken to provide or perform any aspect of the Owner’s performance of this Agreements a design 
professional or specially skilled and knowledgeable construction industry member or construction manager, and this 
principle applies regardless ofthe Owner’s position titles or office division titles as may belapfjlicable to Such 
employees. j | 

} !. J. ! .. 

§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is referred 

to throughout the Design-Build Documents as if singular in number. The term "Design-Builder"' means the. 

Design-Builder or the Design-Builder’s authorized representative. 


§ 1.4.9 Consultant. A Consultant is a person or entity providing professional services for the Design-Builder for all or 
a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide the required '■ 

professional services. J j \ 

§ 1.4.10 Architect. The Architect is a person or entity providing design services for the DeSignrBuilder for all or a ' 

portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. 
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§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor. 

§ 1.4.12 Confidential Information. Confidential Information is infonnation containing confidential or business 
proprietary infonnation that is clearly marked as "confidential." 

§ 1.4.13 Contract Time. Unless otherwise provided. Contract Time is the period of time, iftclucling authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the Work. 

\ , 

§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar dayltnless otherwise 
specifically defined. 

1 I 

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution of the Design-Build Amendment, as identified in Article A. I of the Design-Build Amendment. 

i ! : j 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS 
§ 2.1 Compensation for Work Performed Prior To Execution of Design-Build Amendment 

§ 2.1,1 Unless otherwise agreed, payments for Work performed prior to Execution of the Design-Build Amendment 
shall be made monthly. For the Design-Builder’s performance of Work prior to the execution of the Design-Build 
Amendment, the Owner shall compensate the Design-Builder as follows: 

(Insert amount of, orbasisfor, compensation, including compensation for any Sustainability Services,.or indicate the 
exhibit in which the information is provided. If there will be a limit on the total amount of compensation for Work 
performed prior to the execution of the Design-Build Amendment, state the amount of the limit.) 

The Design-Builder may invoice the Design-Builder may invoice the owner for (1) Preconstruction estimating and ; 
bidding and (2) Schematic Design Work performed prior to the execution of the Design-Build Amendment. This i 
'amount is within and part of the price agreed in the Design-Build Amendment. The costs of competition in 
'Solicitation No. 1415-91 are not reimbursable. 

§2.1 number not used] 

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. The Owner will not pay 
interest on unpaid sums. This is a specific waiver of requirements of S.C. Code Ann. §§ 29-6-30 and 29-6-50. 

I 

§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment ., 

For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the.Owher- shall 
pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment. \ V’ ■ 

I ! I / 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 
§ 3.1 General j 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where .the 
Project is located. i i 

Building Permit and Other Permits and Fees: No general building permit is required in accordance with § 

6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide, mechanical, 
electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 
cost to the District. Except for permits and fees which are the responsibility of the Contractor jn the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact fees, 
permits, and such charges required for the successful completion of the work. • i > 

§ 3.1.2 The Design-Builder shall designate in writing a representative who is 
behalf with respect to the Project. 

| 


authorized to act on the Design-Builder’s i 

! ( i 

I !. I 



I 

I 
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§3,1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance with the Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 


§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, codes, 
rules and regulations, or lawful orders of public authorities. If the Design-Builder performs-Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of pub|ic authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable to correction. 

! | 

j i. ... .. 

§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform any act 

which they believe will violate any applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders-—.) 

of public authorities. If the Design-Builder determines that implementation of any instruction received from the 
Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall notify the Owner in 
writing. Upon verification by the Owner that a change to the Owner’s Criteria is required to remedy the violation, the 
Owner and the Design-Builder shall execute a Modification in accordance with Article 6. 

\ j j ' | 

| § 3.1.4 The Design-Builder shall be responsible to the Owner for acts , errors, and omissions off he Design-Builder’s 
employees, Architect, Consultants, Contractors, and their agents and employees, and other persons or entities' 
performing portions of the Work. 

§3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to i 

review matters such as procedures, progress, coordination, and scheduling of the Work. L 


§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other Consultants 
are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 

§ 3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documents required to obtain 
necessary approvals of governmental authorities having jurisdiction over the Project, 

| The Office of School Facilities (OSF) in conjunction.with the State Fire Marsha! shall determine the enforcement 
and interpretation of all the applicable codes and referenced standards on state buildings, including the District’S 
school facilities. 


§ 3.1.8 Progress Reports 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. As .statcd.in the 
Design Requirements, the Design-Builder shall submit written progress reports, photograph^ of ,Work in pi.ogress, and 
other data to the Owner electronically, or through the Owner’s option, project managementsoftware, showing 
estimated percentages of completion and other information identified below: 

.1 Work completed for the period; i 

.2 Project schedule status; I j..... i 1 

.3 Submittal schedule and status report, including a summary of outstanding Sijbmittals; 

.4 Responses to requests for information to be provided by the Owner; 

.5 Approved Change Orders and Change Directives; 

.6 Pending Change Order and Change Directive status reports; 

.7 Tests and inspection reports; 

.8 Status report of Work rejected by the Owner, 

.9 Status of Claims previously submitted in accordance with Article 14; / , 

.10 Cumulative total of the Cost of the Work to date including the Design-Builder’s Compensation and 
Reimbursable Expenses, if any; 

.11 Current Project cash-flow and forecast reports; and 

.12 Additional information as designated by the Owner through its project manigerjient software data 
requirements. 


I 


\ 

i 
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jj 3.1.8.2_ In addition to the req uir emen ts of j> 3. ! .8.1, the Design-Builder shall provide similar information ■■ ■'{ Formatted: Highlight 

throu gh in-person pro gress re port presentations to the Horry County Board of Education each month during one of the 
Board's public me etings. 

§ 3.1.9 Design-Builder’s Schedules 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s 
infomtation a schedule for the Work. The schedule, including the time required for design and construction, shall not 
exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as required by 
the conditions of the Work and Project, shall be related to the entire Project to the extent required by the Design-Build 
Documents, shall provide for expeditious and practicable execution of the Work, and shall jncludc allowances for 
periods of time required for the Owner’s review and for approval of submissions by authorities,having jurisdiction 
over the Project. 

i I 

§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most recerjt schedules submitted 
to the Owner. 

§ 3.1.10 Certifications. Design-Builder shall include in each Application for Payment a certification from‘each of the 
Architect, Consultants, and Contractors, and furnish to the Owner, these certifications with respect to the doctiments 
and services provided by the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, 
infomtation and belief, the documents or services to which the certifications relate (i) are consistent with jhe ■ 

Design-Build Documents, except to the extent specifically identified in the certificate, and (ii) comply witlj applicable 
laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities governing the design of 
the Project; and (b) that the Owner and its consultants shall be entitled to rely upon the accuracy of the representations 
and statements contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shall not 
be required to execute certificates or consents that would require knowledge, services or responsibilities beyond the : 

scope of their services. i 

§ 3.1.11 Design-Builder’s Submittals . j j 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule; hnd shall J 
submit the schedule for the Owner’s approval. The Owner's approval shall not unreasonably be delayed or withheld. 

The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3.I.9.), j 
(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled to any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. 

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed and approved 
them, (2) determined and Verified materials, field measurements and field construction criteria related thereto, or will 
do so and (3) checked and coordinated the information contained within such Submittals with the requirements of the 

Work and of the Design-Build Documents. I j \ v 

| 1 j 

§ 3.1,11.3 The Design-Builder shall perform no portion of the Work for which the Design-Buil’d Documents rpquire 
Submittals until the Owner or its designee has approved the respective Submittal. i j 

j t„_, _Jj L.. 

§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be , 

relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents: ' 

The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in writing 
of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or omissions 
in Submittals by the Owner’s approval of the Submittals, 

/. ! . . 

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-Builder, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, snail Contain the signature j 
and seal of the licensed design professional preparing them. Submittals related to the Work designed or certified by the ' 
licensed design professionals, if prepared by others, shall bear the licensed design professional Vwrittcn approval. The 
Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of the services, 
certifications or approvals performed by such design professionals. 
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§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by the 
Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be considered 
defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by abuse, alterations to the 
Work not executed by the Design-Builder, improper or insufficient maintenance, improper operation, or normal wear 
and tear and normal usage. If required by the Owner, the Design-Builder shall furnish satisfactory evidence as to the 
kind and quality of materials and equipment. > 

§ 3.1.13 Royalties, Patents and Copyrights 
§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees. 

I t 

§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights ahd patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not be 
responsible for such defense or loss when a particular design, process or product of a particular, manufacturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria. 

However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible foij such loss Unless such 
information is promptly furnished to the Owner. If the Owner receives notice from a patentior popyright qwnpr of an 
alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give prompt written 
notice to the Design-Builder. 

§ 3.1.14 Indemnification 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but only to the extent caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor, or anyone directly or 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed tr 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exipt as to a party or persoh 
described in this Section 3.1.14. I 

§ 3.1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by a limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, or i 
anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or other 
employee benefit acts. 

§ 3.1.15 Contingent Assignment of Agreements / , *, ^ 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
.1 assignment is effective only after termination of the Contract by the Owner for cause, pursuant to 

Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accepts by written notification 
to the Design-Builder and the Architect, Consultants, and Contractors whose) agreements afe accepted 

for assignment; and j l ... ! <........ 

.2 assignment is subject to the prior rights of the surety, if any, obligated under, bond relating to the 
Contract. ■ ~—. 

When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and ■■ 
obligations under the agreement, 

§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, the compensation under the 
assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension. 

1 t j 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the agreement 
to a successor design-builder or other entity. If the Owner assigns the agreement to a successor design-builder or other 
entity, the Owner shall nevertheless remain legally responsible for all of the successor design-bUiider’s or other 
entity’s obligations under the agreement. 1 - —--- 1 
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§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 


ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 4.1 General 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Owner, shall be for 
the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless die Owner and 
Design-Builder execute a Modification. 

1 . 

[Numbers §4.2 & §4.3 intentionally not used] 

J}4.4 Design-Builder’s Construction Proposal _i_. 

§ 4.4.1 The Design-Builder’s Construction Proposal shall include the following: 

.1 A list of the documents and other information, including the D e sign -Buil der’s olarifioations, 

assumpti o ns and -de v i at ionsd rom th e O w ner' s original Design Requirements tmd the Design-Builder’s 
original Proposal Development Documents as proposed in the Owner’s procurement leading to this 
Agreement, upon which the Design-Builder’s Proposal is based; 

.2 The proposed Contract Sum, including the compensation method; ; j j 

.3 The proposed date the Design-Builder shall achieve Substantial Completion ^ o r jih a sed b ene fic i a l 


.4 An enumeration of any qualifications and exclusions, if applicable; j i 

.5 A list of the Design-Builder’s key personnel, Contractors and suppliers; and. 

.6 The date on which the Design-Builder’s Construction Proposal expires. 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 

§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the 
Design-Build Amendment setting forth the terms of their agreement. 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ S.I Construction Documents 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction 
Documents. The Construction Documents shall establish the quality levels of materials and systems required. The 
Construction Documents shall be consistent with the Design-Build Documents. 

§ 5,1.2 The Design-Builder shall provide the Construction Documents to the Owner for thepwnef’s mformdtipn, If 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the 
Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall not 
modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification. The failure of the 
Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to:perform the Work in 
accordance with the Design-Build Documents. j [. 

§ 5.I.2.1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. 


{ Formatted: Highlight 


■ | Formatted: Highlight 


{ Formatted: Indent: left: 0.5° 


§ 5.2 Construction 

§ 5.2.1 Commencement. Except as permitted in Section 5.2.2, construction shall not commence prior to execution of 
the Design-Build Amendment. ■' ' 

\ f . 

§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to th^ execution of the 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right to reject the 
Design-Builder’s Proposal. j j 

i t 

■> { 

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’s best skill and attention. 

The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 
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sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build 
Documents give other specific instructions concerning these matters. 


§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work. 


Maintenance of Record Drawings: The Contractor shall maintain at the worksite one (1) record copy of the 
Contract Documents including approved changes in good order and marked currently to record changes and 
selections made during perfonnance of the work. A copy of submittals accepted by) the; District shall also be 
maintained at the worksite. These items shall be available to the Architect and District when present at the 
worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical, and all 
systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an electronic 
and paper copy of record drawings of "as-built" detail to the Architect at final completion bf all work, excluding 
punch list items as required by the Contract Documents. 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. 

i \ t l 

Contractor’s Qualify Control Program: The Contractor shall institute and maintain throughout the contract term 
a quality control program, designed to ensure the work performed is in accordance with die Contract Documents, 
including any changes, at all times and in all respects. The program shall include providing daily supervision and 
conducting frequent inspections by the Worksite Superintendent(s). 

1. Compliance with Employment I,aws: By entering into a Contract Agreement, the Contractor agrees to abide 
by all applicable laws pertaining to employment including, by way of illustration and not limitation. the followirtg: 
A. Title VII of the Civil Rights Act of 1964, as may be amended. , 

8. Age Discrimination in Employment Act of 1964, as may be amended. 

C. Title I of the Americans Disabilities Act of 1990, as may be amended. 

D. Equal Pay Act of 1963, as may be amended. I 

E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10 et seq., as may be amended 

G. South Carolina Worker's Compensation Act, Code 42-1-10 et seq., as may be amended. 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition is a bona fide occupational^ . 
qualification reasonably necessary for normal operations of the Contractor. The Contractor, in 'pll y' 
solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity Employer." 

The Contractor agrees to post in conspicuous places, visible to employees and applicants for employment, , 
notices setting forth the provisions of this nondiscrimination clause and shall include the provision of this . 
paragraph in every subcontract or purchase agreement of more than i j 

$10,000. I 


| Employment Taxes and Benefits: The-U nless u n der o rder from the Internal Revenue Service or South Carolina 
I state governm ent, the District shaH-does not withhold from the contract payments any Federal or State income.taxes, 
or any employment-related taxes normally withheld on the District’s employees. Further, the District shall not 
provide any employment related insurances or other benefits such as worker’s compensation for the benefit of any 
Contractor, subcontractor or supplier employees. f 

I I 

Project Key Staff — Project Manager: The Contractor shall assign a skilled, experienced, and dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper quality 
and quantity to meet the. Contract Documents and manage the appropriate timing of all; materials, sub-contracted 
work, and Contractor provided labor to ensure the continual progress of the work to meet the Substantial completion 
| date. The Contractor shall not change the Project Manager id en tified i n th e Scope of Work ( Exhibit A) or the duties 
and status of the Project Manager during the course of the project without approval of the District. 


I 

! 
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Project Key Staff -- Worksite Superintendents): The Contractor shall employ at least one (1) full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or full-time, 
competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit A identifies 
the Worksite Superintendents). No less than one (1) Worksite Superintendent shall be in attendance at the worksite 
at all times during performance of any work by the Contractor’s own forces or subcontractors and during delivery of 
any materials. The Worksite Superintendent shall not perform the work of any trade or Other duties; however, the 
secondary Worksite Superintendent may perform part-time work of a trade or the duties of OSHA Compliance 
Officer or fireguard, if approved by the District. The Contractor shall not change any! Worksite Superintendent 
id en t if ie d in - thc - gco pe of Wo >* k {Exhibif-A)- or the duties or status of same during the course of the project without 
approval of the District. The Worksite Superintendent(s) shall enforce strict discipline and good order among the 
Contractor’s representatives, agents, employees, subcontractors and suppliers. 

Worksite Communications: The Project Manager and Worksite Superintendent(s) are representatives of the Design 
Builder and communications given to them, either orally or in writing, shall be as binding as if given to the Principal 
of the Design Builder. 


§ 5.3 Labor and Materials 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall prbvide and pay'for 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and 
other facilities and services, necessary for proper execution and completion of the Work, whether temporary or 
permanent, and whether or not incorporated or to be incorporated in the Work. 


§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make 
substitutions only in accordance with Article 6. • '' 

§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees and 
other persons carrying out the Work. The Design-Builder shall not pennit employment of unfit persons or persons not 
properly skilled in tasks assigned to them. i j 

§ 5.4 Taxes ' „ 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely 
scheduled to go into effect. , 

§ 5.5 Permits, Fees, Notices and Compliance with Laws / / \ \ / 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
permits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Work apd 
Substantial Completion of the Project. 

1 i . i i 

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws; statutes,-ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance of the Work. 


§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at the site that are 
(1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in the 
Design-Build Documents or (2) unknown physical conditions of an unusual nature that differ materially from, those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for in 
the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions are 
disturbed and in no event later than 21 days after first observance of the conditions. The Owner/shall promptly 
investigate such conditions and, if the Owner determines that they differ materially and cause aji increase or decrease 
in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shalj recommend an 
equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines that the conditions at the 
site are not materially different from those indicated in the Design-Build Documents and that no change in the terms of 
the Contract is justified, the Owner shall promptly notify the Design-Builder in writing, stating the reasons. If the 
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Design-Builder disputes the Owner’s determination or recommendation, the Design-Builder may proceed as provided 
in Article 14. 

§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Builder 
shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the Owner 
but shall continue with all other operations that do not affect those remains or features. Requestslfor adjustments in the 
Contract Sum and Contract Time arising from the existence of such remains or features ma^ be made as provided in 
Article 14. 1 . - - 

5 I 

§ 5.6 Allowances 

§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents. 

Items covered by allowances shall be supplied for such amounts, and by such persons or entities as the Owner may 
direct, but the Design-Builder shall not be required to employ persons or entities to whom the Design-Builder has 
reasonable objection. j j 

§ 5.6.2 Unless otherwise provided in the Design-Build Documents, j j ! j 

.1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at (he site 
and all required taxes, less applicable trade discounts; 

.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, { 

profit, and other expenses contemplated for stated allowance amounts, shall be included in the Contract 
Sum but not in the allowances; and 

.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual costs 
and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s costs under 
Section 5.6.2.2. .-'j j 

§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowances 
requiring Owner selection. 

§ 5.7 Key Personnel, Contractors and Suppliers 

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the Owner 
has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone to whom 
the Design-Builder has made reasonable and timely objection. 

§ 5.7.2 If the Design-Builder desires to change any of the personnel. Contractors or suppliers identified in the 
Design-Build Amendment, including but not limited to any contractor or design professional identified by, the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional. Contractor or Supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objeejion to the 
proposed new personnel, design professional, Contractor or supplier or (2) that the Owner Requires additional jtime to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall furnish in writing to the 
Owner the names of persons or entities (including those who are to furnish materials or equipment fabricated to a 
special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day period 
shall constitute notide of no reasonable objection. 

[ j t ! 

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Desigh-Builder, the 

Design-Builder shall propose another to whom the Owner has no reasonable objection. ; 

■ 
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§ S.8 Documents and Submittals at the Site 

In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall maintain at 
the site for the Owner one copy of the Design-Build Documents and a current set of the Construction Documents, in 
good order and marked currently to indicate field changes and selections made during construction, and one copy of 
approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with Section 9.10.2 as 
a record of the Work as constructed. 


§ 5.9 Use of Site j j 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not 
unreasonably encumber the site with materials or equipment. j 

§ 5.10 Cutting and Patching 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner ora 
separate contractor except with written consent of the Owner and of such separate contractor; such consent shall not be 


unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate contractor 
the Design-Builder’s consent to cutting or otherwise altering the Work. 


§ 5.11 Cleaning Up , ! j j 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulation of waste materials 
or rubbish caused by operations under the Contract. At completion of the Work, the Design-Builder shall remove 
waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus materials from 
and about the Project. I. .. . 


§5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents, the Owner may do so and 
Owner shall be entitled to reimbursement from the Design-Builder. 


§ 5.12 Access to Work 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work in 1 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety; 
criteria and programs, which the Owner, and its contractors and consultants, shall comply With while at the site. ! 

§ 5.13 Construction by Owner or by Separate Contractors 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts 

§ 5,13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the Owner’s 
own forces; and to award separate contracts in connection with other portions of the Project, or other construction or 
operations on the site, under terms and conditions identical or substantially similar to this Contract, including those 
terms and conditions related to insurance and waiver of subrogation, The Owner shall notify' the Design-Builder 
promptly after execution of any separate contract. If the Design-Builder claims that delay or additional cost.is involved 
because of such action by the Owner, the Design-Builder shall make a Claim as provided in Article 14. i 

] ! r 

§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or other construction of operations 
on the site, the term “Design-Builder" in the Design-Build Documents in each case shall mean the individqal or entity 
that executes each separate agreement with the Owner. 

§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each separate 
contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Builder shall participate 
with other separate contractors and the Owner in reviewing their construction schedules. The Design-Builder shall 
make any revisions to the construction schedule deemed necessary after a joint review and mutual agreement. The 
construction schedules shall then constitute the schedules to be used by the Design-Builder,.separate contractors and 
the Owner until subsequently revised. j 

§ 5.13,1,4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the oWnenshall be deemed to be 
subject to the same obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 
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§ S.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall connect and coordinate the 
Design-Builder’s construction and operations with theirs as required by the Design-Build Documents. 

§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepare a written report to the 
Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work. Failure of the 
Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s completed or 
partially completed construction is fit and proper to receive the Design-Builder’s Work, expeptjas to defects not then 
reasonably discoverable. 

§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractors) for costs the Owner and other 
contractor(s), respectively, incur because of the Design-Builder’s delays, improperly timed activities or defective 
construction. 1 1 i i 

; j ! 

§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or 

partially completed construction or to property of the Owner or separate contractors as provided in Section 10.2.5. 

! » I 1 

; \ - 

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in Section 5.10,. 

§ 5.15 Owner’s Right to Clean Up \ 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the 
Owner may clean up and will allocate the cost among those responsible. ' .... | j 

ARTICLE 6 CHANGES IN THE WORK I - 

§6.1 General 

§ 6.1,1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the * . 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere in the 
Design-Build Documents. 

§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder. The Owner may issue 
a Change Directive without agreement by the Design-Builder. 

j s' \ r •' 

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents,'and the 
Design-Builder shall proceed promptly, unless otherwise provided in the Change Order or Change Directive. 

I i «' 

§ 6.2 Change Orders 1 

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon all of 
the following: 

.1 The change in the Work; 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build 
Amendment, the adjustment in the Design-Builder’s compensation; and 
.3 The extent of the adjustment, if any, in the Contract Time. 

§ 6.3 Change Directives / / 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the WpVk prior to agreement 
on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendnjent, the adjustment in 
the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without invalidating the 
Contract, order changes in the Work within the general scope of the Contract consisting of additions, deletions or other 
revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the 
Design-Builder’s compensation, and Contract Time being adjusted accordingly. 
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§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order. 


§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on one 
of the following methods: 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficientjsubstantiating data to 
permit evaluation; 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon; 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 
percentage fee; or 

.4 As provided in Section 6.3.7. I . 

\ j 

§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application of 
such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or Design-Builder, the 
applicable unit prices shall be equitably adjusted. j 

j i j | 

§ 6,3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change id the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the' method, if any, provided 
in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time. j 

j 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith, 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the 
Design-Builder’s compensation, and Contract Time or the method for determining them. Such agreement shall be 
effective immediately and shall be recorded as a Change Order. 


§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Coptra'ct 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in the Design-Buildej-’s j 
compensation, the Owner shali determine the method and the adjustment on the basis of reasonable expenditures ahd 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount for j 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable I., 
amount. In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and present, in such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise provided in 
the Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited to the following: 

Additional costs of professional services; 

-Costs of 

.3 C j L, o f m aterial a nd eq ui pmen t in cl ud i ng co ; t o f transportati on {■: 
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Costs of premiums for all 
Work; 

e xisting sum or q u a nt ity - ma y- a l l be reasonably est i mat e d subj e ct to c orr ect io n at th e tim e of Fina l 

os ts of the margina l addition s e o n b e det e nnin e d or 


Aridilin n nl easts of supervision end fi e ld office personnel directly oltributablo to the chungO. IHCS IS 
PROVIDING ITS CUSTOM ALLOWABLE COST RU LES - WILL BE INSERTED A.S.A.PI 


Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 
pricing shall not exceed the following: 

A. For work performed by the Contractor’s own forces, a maximum often percent (10%) ofthejallowable direct costs 

or the unit pricing negotiated at the time of award. > 1 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs. 
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C. For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is allowable 
by the Contractor for administration of the sub-contract. 


Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may be 
amended by any approved Change Order, to be withheld from the Contractor’s payments throughout the term of the 
Contract .greement and payable at the time of final payment after a) full completion of all work to be performed and 
all requirements established in the Contract ^ Agreement and acceptance by the District b) siibnjittal of all closeout 
documents, and c) submittal of an affidavit of payment of debts/claims, if requested by the District, for every 
subcontractor who performed work on the project evidencing they have received final paynientof undisputed work 
and retainage withheld. As a condition of the contract, no more than three and one-half percent (3.5%) shall be 
retained from the progress payments of any subcontractor by the Contractor until final completion of that portion of 
the work. Prompt payment of retainage to all subcontractors at final completion of their acceptable work regardless of 
timing during the contract is mandatory. The Contractor shall, at final completion, ensure no amount of the 
Contractor’s retained funds is allocable to the completed and accepted work of any subcontractor nor to materials or 
equipment purchased from any supplier unless such amounts are in dispute and the Contractor lias not requested 
payment for such disputed amounts to date. Such amounts in dispute shall be identified onjthb Contractor’s affidavit 
of payment ofdebts/claimssubmitted with final documents. 

; | ■ | 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion or change that results in 
a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in; the Design-Builder’s 
compensation, shall be actual net cost. When both additions and credits covering related Wbrk or substitutions arc 
involved in a change, the allowance for overhead and profit shall be figured on the basis of net increase, if any, with 
respect to that change. I 
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§ 6.3.9 Pending final determ ination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment. The Owner will make 
an interim determination for purposes of certification for payment for those costs deemed to be reasonably justified. 
The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior to execution of the Design-Bu|ld 
Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject to tbie right of j ; 
Design-Builder to disagree and assert a Claim in accordance with Article 14. j . . 

J I 

§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued for all or 
any part of a Change Directive. 

ARTICLE 7 OWNER’S RESPONSIBILITIES / '• 

§ 7.1 General j [ ) V , 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority tb bind the Owner with 
respect to all Project matters requiring the Owner’s approval or authorization. i j 

M j , l 

§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Desigh-Builder’s schedule 
agreed to by the Owner. The Owner shall ftirnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to give notices of project commenccment and take 
other action to protect the integrity and exclusivity of the project payment bond(s). 


§ 7.2 Information and Services Required of the Owner 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with 
reasonable promptness. j , 

§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by-the Design-Build 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also provide surveys 
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describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control. 


§ 7.2.3 The Owner shall promptly obtain easements, zoning variances, and legal authorizations or entitlements 
regarding site utilization where essential to the execution of the Project. 

i j 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing land development, zoning, and other permits, 
licenses and inspections. 

§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided intthis Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof. In no event shall the 
Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe performance of the 
Work. 


§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work o'r non-conformity with the 
Design-Build Documents, the Owner shall give prompt written notice thereof to the Design-Builder. 

^ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill die Owner’s obligations 
under the Design-Build Documents and the Design-Builder’s Proposal .-There after, th e D es i g n -B ui l der may only 


§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been 
specially authorized, the Owner shall communicate through the Design-Builder with persons or entities employed >r 
retained by the Design-Builder. 



§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, upon 
request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for investigation 
of subsurface, air and water conditions when such services are reasonably necessary to properly cany out the design 
services furnished by the Design-Builder. In such event, the Design-Builder shall specify the services required. Such 
services may include, but are not limited to, test borings, test pits, determinations of soil bearing values, percolation 
tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessary operations for V 
anticipating subsoil conditions. The services of geotechnical engineer(s) or other consultants shall include preparation 
and submission of all appropriate reports and professional recommendations. I ' 1 

■ | 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 

1 

§ 7.3 Submittals 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals. Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions and 
quantities; or for substantiating instructions for installation or performance of equipment or systems; or for 
determining that the Submittals are in conformance with the Design-Build Documents, all of which remain the 
responsibility of the Design-Builder as required by the Design-Build Documents. The Owne/'s action will be taken in 
accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal schedule, j \ 
with reasonable promptness while allowing sufficient time in the Owner’s judgment to permit adequate review. The 
Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under jSecjions 3.1.11,3.1.12, i i 
and 5.2.3. The Owner’s review shall not constitute approval of safety precautions or, unless' otherwise specifically 
stated by the Owner, of any construction means, methods, techniques, sequences or procedures, the Owner’s approval 
of a specific item shall not indicate approval of an assembly of which the item is a component, 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall notify 
the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 

§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make 
on-site inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in connection with the Work, because these are solely the Design-Builder’s rights and 
responsibilities under the Design-Build Documents. 

§ 7.S The Owner shall not be responsible for the Design-Builder’s failure to perform the Work in accordance with the 
requirements of the Design-Build Documents. The Owner shall not have control over or charge of, and will not be 
responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors, or their agents or 
employees, or any other persons or entities performing portions of the Work for the Design-Builder. 

§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section 15.5.2, whether or not such 
Work is fabricated, installed or completed. However, neither this authority of the Owner nor a decision made in good 
faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner to the 
Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, their agents or'employees, 
or other persons or entities performing portions of the Work. j j 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordancejwitii Section 9.8 and the 
date of final completion in accordance with Section 9.10. 

§ 7.8 Owner’s Right to Stop Work 

If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordance with the Design-Build , 

Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, until 
the cause for such order has been eliminated; however, the right of the Owner to slop the Work shall not give rise tp a 
duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person or entity, 
except to the extent required by Section 5.13.1.3. j j 

§ 7.9 Owner’s Right to Carry Out the Work 

If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents and 
fails within a ten-day period after receipt of written notice from the Owner to commence and continue correction of 
such default or neglect with diligence and promptness, the Owner may, without prejudice to other remedies the Owner -• j 
may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued deducting from 
payments then or thereafter due the Design-Builder the reasonable cost of correcting such deficiencies. If payments 
then or thereafter due the Design-Builder are not sufficient to cover such amounts, the Design-guilder shall pay the 
difference to the Owner. For Work on the critical path to beneficial occupancy of the Projejct (or defined Component 
thereof) the ten-day period referenced herein is reduced to five (5) days during the 60 days pi ior to substantial 
completion as shown on the last schedule properly submitted under §3.1.9. i 

ARTICLE 8 TIME 

§ 8.1 Progress and Completion ' ■ • 

§ 8.1.1 Time limits stated in the Design-Build Documents arc of the essence of the Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. 

§ 8.1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the Work prior to the 
effective date of insurance, other than property insurance, required by this Contract. The Cqntra’ct Time shall not be 
adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Contj'act. 

I j 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial 
Completion within the Contract Time. 

§ 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 
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The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will incur 
as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms; use of 
alternate sites for the educational program; disruption of class locations; disruption of athletic program; disruption of 
public service activities planned for the project; loss of rental of the project; security risks due to comingling of project 
workers with additional persons on and near the site; additional safety risks of equipment, vehicles, and unfinished 
work on the campus during the academic term; general disruption of the teaching and leamjng process due to project 
activities during the academic term; moving equipment during the academic term when students and full staff are 
present; hann to the Owner’s reputation and established goodwill among the community, parents, students, and staff 
due to late delivery of the project; loss of student morale and academic performance due to;the ongoing Work during 
the academic term; hann to the Owner’s public relations; disruption and inefficiency of the management of all the 
Owner’s facilities and other current construction projects. The measurement of such damages is difficult. 
Accordingly, such damages are converted to Liquidated Damages as follows: for each day the Work is not 
Substantially Complete beyond the Contract Time allowed for Substantial Completion, liquidated damages of $1000 
will be due from the Design-Builder to the Owner; for each day the Work is not Finally Complete beyond the Contract 
Time allowed for Final Completion, liquidated damages of $500 will be due from the Design-Builder to the Owner. 

I j ] I 

> J If 

§ 8.2 Delays and Extensions of Time { 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Work by an act or neglect 

of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in tjie Work by 
the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes beyond the 
Design-Builder’s control; or by delay authorized by the Owner pending mediation and binding dispute resolution or 
by other causes that the Owner determines may justify delay, then the Contract Time shall be extended by Change 
Order for such reasonable time as the Owner may determine. 


§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 

§ 8,2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional time, suclr J 
request shall be documented by data substantiating the weather conditions a) were abnonnal for a period of time Which 
could not have been reasonably anticipated; b) had an adverse effect on the work scheduled, and alternate work I 
unaffected by the weather could not have been done; and c) had an adverse effect on the construction schedule such, 
that the loss of work time will adversely impact the established completion date. The Contractor must make every 
effort to mitigate the potential effect of the weather on the construction schedule including, but not limited to, 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate work days 
within the work week, or other such actions. Such time extension request shall be in writing and submitted to the 
District for approval within ten (10) days from the end of the event causing the impact on the construction schedule. 
An extension of time not requested within the appropriate time period shall not be considered. The approved 
extension of time shall be incorporated in the next Change Order. j / \ V' 

M 

§ 8.2.4 Anticipated Weather Delays: A total of five (S) days per calendar month (non-cumulative) shall;be i 
anticipated by the Contractor as "adverse weather," and such time shall not be considered justification for an extension 
of time. Such anticipated adverse weather days are established only for normally scheduled work days, excluding 
Saturdays, Sundays and major holidays, unless such adverse weather conditions on those days arc severe enough to 
impact the scheduled work on the following work day. If adverse weather days beyond the 1 five (5)days anticipated 
are substantiated and the Contractor could not mitigate the impact of the additional adverse weather days, an extension 
of time may be allowed only to the extent of the actual impact on the last approved construction schedule and only to 
the extent of one (1) full day of extended time for each full working day of adverse weather conditions which 
prevented a forty-hour work week within a seven (7) day calendar week. A request for adverse weather extension 
shall not be allowed after the date established for substantial completion. t / 

i f 

ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 
§ 9.1 Contract Sum 

The Contract Sum is stated in the Design-Build Amendment. 
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§ 9.2 Schedule of Values 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder, prior to the 
first Application for Payment after execution of the Design-Build Amendment shall submit to the Owner a schedule of 
values allocating the entire Contract Sum to the various portions of the Work and prepared in such form and supported 
by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to by the Owner, 
shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. , 

§ 9.3 Applications for Payment j ■ 

^ 9.3.1 At (east ten-TWENTY ONE days before the date established for eachjprogress^ayment t the Design : Builder _.{ Formatted: Highlight 

shall submit to the Owner an itemized Application for Payment for completed portions of the Work. The application ; 

shall be notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the 
Owner may require, such as copies of requisitions from the Architect, Consultants, Contractors, and material 
suppliers, and shall reflect rctainage if provided for in the Design-Build Documents. ! ■’ 

§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for whichithe 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material suppher, or other persons or 
entities providing services or work for the Design-Builder, unless such Work has been performed by othehs whom the 
Design-Builder intends to pay. ! j 


§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored on or off the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish thej j 
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the costsjof 
applicable insurance, storage and transportation to the site for such materials and equipment stored off the site. | 

i 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an 1 l, 
Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Owner shall, to the best of the Design-Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in favor of the 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entitled to make a 


claim by reason of having provided labor, materials and equipment relating to the Work. 


i 




V 


J} 9.4 Certificates for Payment . ..j_j..j. 

SEE 4 A. 1.5.1.3 FOR SCHEDULE. In accorda nce with the schedule set forth in S A.l .5.1.3. Tthe Owner shall, within 
tw e nty ono day s after r e oeipt of th e D e s i gn Build e r’s Application for Payment, issue to the Design-Builder a ; 
Certificate for Payment indicating the amount the Owner determines is properly due, and notify the Design-Builder in 
writing of the Owner’s reasons for withholding certification in whole or in part as provided in Section 9.5.1. 


_.{ Formatted: Highlight 


§ 9.5 Decisions to Withhold Certification 

§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the 
Design-Builder’s Application for Payment, or the quality of the Work is not in accordance with the Design-Build 
Documents. If the Owner is unable to certify payment in the amount of the Application, the Owner will notify the 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree on a fevised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems |o be due and owing. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discoveredjevidence, may nullify the 
whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the Owner 
from loss for which the Design-Builder is responsible because of 

.1 defective Work, including design and construction, not remedied; 


) 
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.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless security 
acceptable to the Owner is provided by the Design-Builder, 

.3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 
others, for services, labor, materials or equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 

.5 damage to the Owner or a separate contractor; ; 

.6 reasonable evidence that the Work will not be completed within the Contract Time, and that the unpaid 
balance would not be adequate to cover actual or liquidated damages for the’anticipated delay; or 
.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 

I i 

{ ' 

§ 9.5.2 When the above reasons for withholding certification are removed, certification wil) be made for amounts 
previously withheld. 

J l 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option, issue 
joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. 

§ 9.6 Progress Payments j ! 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment in the manner and within 
the time provided in the Design-Build Documents. j I 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person or entity providing 
services or work for the Design-Builder no later than the time period required by applicable law, but in no event more 
than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, Contractor, 
and other person or entity providing services or work far the Design-Builder is entitled, reflecting percentages actually 
retained from payments to the Design-Builder on account of the portion of the Work performed by the Architect, 

Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate agreement with caoh 
Architect, Consultant, Contractor, and other person or entity providing services or work for. the Design-Builder ■ 

require each Architect, Consultant, Contractor, and other person or entity providing services or work for the 
Design-Builder to make payments to subconsultants and subcontractors in a similar manner. 

§ 9.6,3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, Contractor, or other 
person or entity providing services or work for the Design-Builder, information regarding percentages of completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account of portions of the 
Work done by such Architect, Consultant, Contractor or other person or entity providing services or work for the 
Design-Builder. / \ 

/ / . \ 

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Desigr.-Buikier has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work; for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. Owner shall have the right to pontact 
the Architect, Consultants, and Contractors to ascertain whether they have been properly paid. The Owner, sb^ll have 
no obligation to pay or to see to the payment of money to a Consultant or Contractor. 

i " ■; 

§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9.6.2, 9.6.3 and 9.6.4. 

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents; 

f , \ 

§ 9,7 Failure of Payment 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, within the time required ; 
by the Design-Build Documents, then the Design-Builder may, upon seven additional days’ written notice to the 
Owner, stop the Work until payment of the amount owing has been received. The ContractTime shall be extended 
appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable costs of 
shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents. 
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§ 9.8 Substantial Completion 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof is 
sufficiently complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with 
this Section 9.8. e > 


§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
| separately, is substantially complete, the Design-Builder shall pr e par e and submit to the Owner an occupancy permit 
issued by the South Carolina Office of School Facilities and a comprehensive list of items to be completed or corrected 
prior to final payment. Failure to include an item on such list does not alter the responsibility of.the Design-Builder to 
complete all Work in accordance with the Design-Build Documents. 1 j 


J} 9.8.3 Ujrpn receipt of the Design-Builder’s list, the Owner shall inak e- anrimip e ^ f o nteyiew the to ^e ten ni n e- wh et h er Formatted: Highlight 

the W ork or designated portion thereof ia substantially complete . If the Owner’s inspe e tion reyiew discloses any item, 

whether or not included on the Design-Builder’s list, which is not sufficiently complete in accordance with the 

Design-Build Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its 

intended use, the Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or 

correct such item upon notification by the Owner. In such case, the Design-Builder shall then submit a request for 

another i n s pection -review of the Work by the Owner-te-det ermine Substantial Comp letion. 

M 

§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. 

J 9.8.5 When the Work or designated portion thereof is substantially complete, file Design-Builder will pfepa reobtain .{ Formatted; Highlight 

for the Ownerrs-signatwe-an occupancy permit issued by the South Carolina Office of School Facilities and a 
Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial . | 

Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, j 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of 
Substantial Completion. 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder to the Owner for written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, and consent of surety, if 
any, the Owner shall make payment of retainage applying to the Work or designated portion thereof Payment shall be 
adjusted for Work that is incomplete or not in accordance with the requirements of the Design-Build Documents 

§ 9.9 Partial Occupancy or Use j i J 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any sthge when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public 
authorities having jurisdiction over the Project. Such partial occupancy or use may commence whether or not the 
portion is substantially complete, provided the Owner and Design-Builder have accepted in Writing the responsibilities 
assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, damage to the Work and 
insurance, and have agreed in writing concerning the period for correction of the Work and commencement of 
warranties required by the Design-Build Documents. When the Design-Builder considers a porfioft substantially 
complete, the Design-Builder shall prepare and submit a list to the Owner as provided under Section 9.8.2. Consent of 
the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The stage of the progress of the 
Work shall be determined by written agreement between the Owner and Design-Builder, j j 

§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder skallljointly inspect review 
the area to be occupied or portion of the Work to be used in order to determine and record file Condition of the Work. 

i ‘ 1 

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the-Work shall not constitute : 

acceptance of Work not complying with the requirements of the Design-Build Documents. 
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§ 9.10 Final Completion and Final Payment 

§ 9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and acceptance 
and upon receipt of a final Application for Payment, the Owner will promptly make such inspection. When the Owner 
finds the Work acceptable under the Design-Build Documents and the Contract fully performed, the Owner will, 
subject to Section 9.10.2, promptly issue a final Certificate for Payment. t < 

; t 

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due unfit the Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other!indebtedness 
connected with the Work, for which the Owner or the Owner’s property might be responsible or encumbered, (less 
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance required 
by the Design-Build Documents to remain in force after final payment is currently in effectj (3) a written statement 
that the Design-Builder knows of no substantial reason that the insurance will not be renewable to cover the period 
required by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5J) as-constructed record 
copy of the Construction Documents marked to indicate field changes and selections made during construction, (6) 
manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) if required by the Owner, 
other data establishing payment or satisfaction of obligations, such as receipts, or releases and waivers of liens,'claims, 
security interests, or encumbrances, arising out of the Contract, to the extent and in such form as may be de&igrjated by 
the Owner. If an Architect, a Consultant, or a Contractor, or other person or entity providing services or Work for the 
Design-Builder, refuses to furnish a release or waiver required by the Owner, the Design-Bbiider may furnish a bond 
satisfactory to the Owner to indemnify the Owner against such liens, claims, security interests. Or encumbrances. If 
such liens, claims, security interests, or encumbrances remains unsatisfied after payments are made, the 1 
Design-Builder shall refund to the Owner all money that the Owner may be compelled to pay in discharging such 
liens, claims, security interests, or encumbrances, including all costs and reasonable attorneys’ fees. 


§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without terminating the Contract, make payment of the balance due for that portion of the 
Work fully completed and accepted. If the remaining balance for Work not fully completed or corrected is less than 
retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the vjritten consent of surety! to 
payment of the balance due for that portion of the Work fully completed and accepted shall be submitted by the 
Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under terms and conditions 
governing final payment, except that it shall not constitute a waiver of claims. 


.2 

.3 

.4 


§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from 
.1 liens. Claims, security interests or encumbrances arising out of the Contract and unsettled; 
failure of the Work to comply with the requirements of the Design-Build Documents; 
terms of special warranties required by the Design-Build Documents; / / \ 

post-occupancy services to be provided by or through the Design-Builder* j I 1 

! t j /■' 

§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the Design-Builder 
except those previously made in writing and identified by the Design-Builder as unsettled at the time of final 

Application for Payment. j f j . 

J 

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 
§ 10.1 Safety Precautions and Programs 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance of the Contract. 


§ 10.2 Safety of Persons and Property / 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to prevent 
damage, injury or loss to I 

.1 employees on the Work and other persons who may be affected thereby; * J 

.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the site, 

under care, custody or control of the Design-Builder or the Architect, Consultants, or Contractors, or 
other person or entity providing services or work for the Design-Builder; and - 


i 

1 

! 
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.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, roadways, 
or structures and utilities not designated for removal, relocation or replacement in the course of 
construction. 


§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or their 
protection from damage, injury or loss. 

j I 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and performance 
of the Contract, reasonable safeguards for safety and protection, including posting danger signs and other warnings 
against hazards, promulgating safety regulations, and notify owners and users of adjacent sites ^nd utilities of the 
safeguards and protections. 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, are 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry oh such activities under 
supervision of properly qualified personnel. ; i 

* | , ™’-j 

§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage of loss insured tinder 
property insurance required by the Design-Build Documents) to property referred to in Sections 10.2.1.2 and 10.2.1.3, 
caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor,-or qnyone directly or 
indirectly employed by any of them, or by anyone for whose acts they may be liable and for jwhich the Design-puilder 
is responsible under Sections 10.2.1.2 and 10.2.1.3; except damage or loss attributable to acts or omissions of the 
Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the Owner may be liable, 
and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations of the Design-Builder 
are in addition to the Design-Builder’s obligations under Section 3.1.14. 

§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s organization, at the site, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless i 
otherwise designated by the Design-Builder in writing to the Owner. j-"'"' . . . ’ j 

§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loadei so as to cause damagelor 
create an unsafe condition. 1 i 


§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injury or damage to 
person or property because of an act or omission of the other, or of others for whose acts such party is legally 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other 
party to investigate the matter. / 


§ 10.3 Hazardous Materials 

§ 10.3,1 The Design-Builder is responsible for compliance with any requirements included'in the Design-build 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reasonable precautions will be inadequatejto prevent foreseeable 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner in 
writing. 


§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verily the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless. |lnlqss otherwise required 
by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the ndhies and qualifications 
of persons or entities who are to perform tests verifying the presence or absence of such material or substance or who 
are to perform the task of removal or safe containment of such material or substance. The Elesign-Builder will 
promptly reply to the Owner in writing stating whether or not the Design-Builder has reasopable objection to the 
persons or entities proposed by the Owner. If the Design-Builder has an objection to a persori orentity proposed by the 
Owner, the Owner shall propose another to whom the Design-Builder has no reasonable objection. When the materia) 


S 

1 
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or substance has been rendered harmless, Work in the affected area shall resume upon written agreement of the Owner 
and Design-Builder. By Change Order, the Contract Time shall be extended appropriately and Ihe Contract Sum shall 
be increased in the amount of the Design-Builder’s reasonable additional costs of shut-down, delay and start-up. 


§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Design-Builder, the 
Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, losses and 
expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of the Work in the 
affected area, if in fact the material or substance presents the risk of bodily injury or death $s described in 
Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss or expense is attributable to 
bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property'(other than the Work 
itself), except to the extent that such damage, loss or expense is due to the fault or negligence of the party seeking 
indemnity. I ! 

1 ! 

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances, the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be 
responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s 
fault or negligence in the use and handling of such materials or substances. ) ! I •. 

j j | j 

§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner inciirs (I) for remediation 
of a material or substance the Design-Builder brings to the site and negligently handles, or (2) where the j 
Design-Builder fails to perform its obligations under Section 10,3.1, except to the extent th^t th^ costand expense are 
due to the Owner’s fault or negligence. j ' ( 

§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense 
thereby incurred. 


§ 10.4 Emergencies i j 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s 
discretion, to prevent threatened damage, injury or loss. j j 


ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 


§ 11.1 Uncovering of Work 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the 
Work has been performed in accordance with the Design-Build Documents. If such Work is in accordance with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract Time'' 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-Build.Documents; the costs of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Builder shalj not be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or k separate contractor in 
which event the Owner shall be responsible for payment of such costs and the Contract Tinie Will be adjusted as 
appropriate. 

I..- . I L ■ 

§ 11.2 Correction of Work 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before or 
after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such rejected 
or nonconforming Work, including additional testing and inspections, the cost of uncovering and replacement, and 
compensation for any design consultant employed by the Owner whose expenses and compensation were made 
necessary thereby, shall be at the Design-Builder’s expense. 

11.2.2 After Substantial Completion ... ..j_[... 

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within two -ye ars after th e date of 


i 9.9.1, or by t e rms - of an appl i cabl e sp eci a l w arranty r e qu i r e d by th e D e sign Bui l d 
Doeumentsthe three-year duration of the D esign-Builder’ s post-occ upanc y obl igations., any of the Work is found not 
to be in accordance with the requirements of the Design-Build Documents, the Design-Builder shall correct it 
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promptly after receipt of written notice from the Owner to do so unless the Owner has previously given the 
Design-Builder a written acceptance of such condition. The Owner shall give such notice promptly after discovery of 
the condition. During t h e-t w e- v eaftliis period for correction of the Work, if the Owner fails to notify the 
Design-Builder and give the Design-Builder an opportunity to make the correction, the Owner waives the rights to 
require correction by the Design-Builder and to make a claim for breach of warranty. If the Design-Builder fails to 
correct nonconforming Work within a reasonable time during that period after receipt of notice from the Owner, the 
Owner may correct it in accordance with Section 7.9. 

j s 

§ 11.2.2.2 Thise two-year period for correction of Work shall be extended with respect to portions of Work first 
perforated after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. j - — - 

i 1. 

§ 11.2.2.3 This e two y e ar period for correction of Work shall not be extended by corrective Work performed by the 
Design-Builder pursuant to this Section 11.2. j j 


§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder por accepted by the 
Owner. | ! j j 

H 

§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construfction of the Ojvnef or 
separate contractors, whether completed or partially completed, caused by the Design-Builder’s|correction' or removal 
of Work that is not in accordance with the requirements of the Design-Build Documents. ! 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the two-year period for 
correction of Work as described in Section 11.2.2 relates only to the specific obligation of the Design-Builder to 
correct the Work, and has no relationship to the time within which the obligation to comply with the Design-Build 
Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to establish 
the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically to correct the ( 

Work. j 

J | 

§ 11.3 Acceptance of Nonconforming Work > 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be reduced 
as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been made. 

Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the nonconformity and 
the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted Work by inaction or 
implication. j' , ' , \ 

i I \ ' 

ARTICLE 12 COPYRIGHTS AND LICENSES | | j / 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those iirelegtronic 
form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Confracfors, and any other 
person or entity providing services or work for any of them, shall be deemed the authors andpwhcrs of theif respective 
Instruments of Service, including the Drawings and Specifications, and shall retain all comfnon law, statutory and 
other reserved rights, including copyrights. Submission or distribution of Instruments of Service to meet official 
regulatory requirements, of for similar purposes in connection with the Project, is not to be construed as publication in 
derogation of the reserved rights of the Design-Builder and the Architect, Consultants, and Contractors,, and any other 
person or entity providing services or work for any of them. 

§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other 

information, the transmitting party is the copyright owner of such information or has permissiort from the copyright 

owner to transmit such information for its use on the Project. I j i 

! 1 l 

Jj12.3 Upon execution of the Agreement, the Design-Builder grants to the OwnCT a limited, irrevocable and ..L-l 

non-exclusive license to use the Instruments of Service solely an d exo l uaiv e ly f or purposes of constructing, using, 
maintaining, altering and adding to the Project, and as a prototy pical basis for tuture Owner designs, provid ed-thot-the 
-its- 
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Baeuments. The license granted under this section permits the Owner to authorize its consultants and separate 
contractors to reproduce applicable portions of the Instruments of Service s o l ely Mid e xclusiv e ly for use in performing 
services or construction for the Project or as a prot otypical basis for future Owner designs. ^Should the Owner reuse 
the Documents and /or Specifications for other Projects, then the Architect, if not retained for the other ProiectfsT shall 
be r elieved of any lia b ilities arising out of the Proiectfsl a n d to the extent permitted b y l aw the Owner will indemnity 
and hold harmless the Architect from any C laims arising out of such other Proiectfst. 

I i 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect. Consultants, and Contractors, that 
will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason to obtain a limited, irrevocable and non-exclusive license s o l ely and 
exclusi v ely for purposes of constructing, using, maintaining, altering and adding to the Project, and as a prototypical 
basis for future Own er designs, provid e d thnt - th e Owner (11 agr ees to iwv to th e Arch itectsConsulta nt or C ontra ctor oil 
-Ar chitect, Co nsultan t or Contractor with Ih e-Qw n e r’s writt e n a greement-to 


defense, r e lat e d to claimfl - and- e a uses- of - uetion nss ert ed- b y an y third pe rson or e ntity to the extent such costs nnd 
expense s ariso from tiro Owner’ s- alt e r a t i on or use of the Instruments of Servic e. j j ’I 

j * j | 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or pses the 
Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the; j 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for any 
of them, from all claims and causes of action arising from or related to such uses. The terms 0f this Section 12.3.2 shall 
not apply if the Owner rightfully terminates this Agreement for cause under Sections 13.1.4 or 13,2.2, 
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ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment 
§ 13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformance apd j 
cause for termination or, at the Design-Builder’s option, cause for suspension of performancc of services under! this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give seven days’ written hotjce 
to the Owner before suspending the Work. In the event of a suspension of the Work, the Design-Builder shall have no 
liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming the Work, ttie i 
Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in the interruption and 
resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and time to complete, the 
remaining Work shall be equitably adjusted. 

§ 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the \Vork performed prior to 
notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensatioh for, 
and time to complete, the remaining Work shall be equitably adjusted. | j j 

1 I if 

§ 13.1.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault of the 
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ writteninqtice. 

§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other 
party fail substantially to perform in accordance with the terms of this Agreement through no fault of the party 
initiating the termination. 

§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the Design-Builder 
for the Owner’s convenience and without cause. j 

j / 

§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder‘shall be compensated for 
Work perfonned prior to termination and any other expenses directly attributable to termination for which the 
Design-Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation under this 
Section 13.1.6 be greater than the compensation set forth in Section 2.1. 
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§ 13,2 Termination or Suspension Following Execution of the Design-Build Amendment 
§ 13.2.1 Termination by the Design-Builder 

§ 13.2.1.1 The Design-Builder may terminate the Contract if the Work is stopped for a period of 30 consecutive days 
through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor, or their agents or 
employees, or any other persons or entities performing portions of the Work under direct or indirect contract with the 
Design-Builder, for any of the following reasons: j -) 

. 1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to be 
stopped; 1 j 

.2 An act of government, such as a declaration of national emergency that requires all Work to be stopped; 
.3 Because the Owner has not issued a Certificate for Payment and has not notified the Design-Builder of 
the reason for withholding certification as provided in Section 9.5.1, or because Jhe Owner has not 
made payment on a Certificate for Payment within the time stated in the Design-Build Documents; or 
.4 The Owner has failed to furnish to the Design-Builder promptly, upon the Design-Builder’s request, 
reasonable evidence as required by Section 7.2.7. \ ; 


§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault of the Design-Builder, the 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing portions 
of the Work under direct or indirect contract with the Design-Builder, repeated suspensions,’delays or interruplions of 
the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate more than 100 percent of the 
total number of days scheduled for completion, or 120 days in any 365-day period, whichever is less. j 

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Buiider may, hpon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of such termination. 


§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respectjto I 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ written no'ticeito 
the Owner, terminate the Contract and recover from the Owner as provided in Section 13.2.|1.3. 


§ 13.2.2 Termination by the Owner For Cause 
§ 13.2.2,1 file Owner may terminate the Contract if the Design-Builder 


.1 


fails to submit the Proposal by the date required by this Agreement, or if no date is indicated, within a 
reasonable time consistent with the date of Substantial Completion; 

repeatedly refuses or fails to supply an Architect, or enough properly skilled Consultants, Contractors, 
or workers or proper materials; / \ 

fails to make payment to the Architect, Consultants, or Contractors for services, materials or labpf in 
accordance with their respective agreements with the Design-Builder; j I 
repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, 
orders of a public authority; or 

is otherwise guilty of substantial breach of a provision of the Design-Build Documents. 


:, orjawful 


§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or remedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice, 
terminate employment of the Design-Builder and may, subject to any prior rights of the surety: 

.1 Exclude the Design-Builder from the site and take possession of all materials, equipment. tools, and 
construction equipment and machinery thereon owned by the Design-Builder; 

.2 Accept assignment of the Architect, Consultant and Contractor agreements pursuant to Section 3 1.15; , 
and j 

.3 Finish the Work by whatever reasonable method the Owner may deem expedjent./Upon written request 
of the Design-Builder, the Owner shall furnish to the Design-Builder a detailed a’ccounting of the costs 
incurred by the Owner in finishing the Work. 

§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 13.2.2.1, the 
Design-Builder shall not be entitled to receive further payment until the Work is finished. 


! 
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§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages incurred 
by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and damages 
exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for such 
payments shall survive termination of the Contract and are expressly included in the performance of the Work covered 
by the Design-Builder’s performance bond. 

r ] 

§ 13.2.3 Suspension by the Owner for Convenience ' j 

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrupt the Work 
in whole or in part for such period of time as the Owner may determine. 

§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost qnd time caused by 
suspension, delay or interruption as described in Section 13.2.3. i. Adjustment of the Contract Sum shall include 
profit No adjustment shall be made to the extent 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause for 
which the Design-Builder is responsible; or 

.2 that an equitable adjustment is made or denied under another provision of theOontract. 

§ 13.2.4 Termination by the Owner for Convenience 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience arid without cause. 

\ i I ; 

§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s Convenience, the 

Design-Builder shall j ! .’ " j 

,1 cease operations as directed by the Owner in the notice; i . . ..i 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 

and, _,. • J 

.3 except for Work directed to be performed prior to the effective date of termination stated in the notice, 
terminate all existing Project agreements, including agreements with the Architect, Consultants, 

Contractors, and purchase orders, and enter into no further Project agreements and purchase orders, j 

§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to 
payment for Work executed, and costs incurred by reason of such termination. 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION 

§ 14.1 Claims i 

§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, payment of 
money, or other relief with respect to the terms of the Contract. The term "Claim' also includes other disputes and 
matters in question between the Owner and Design-Builder arising out of or relating to (he Contract. The , 
responsibility to substantiate Claims shall rest with the party making the Claim. v \/ ' 

§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract in 
accordance with the requirements of the binding dispute resolution method selected in Section S.3, withimtheMme 
period specified by law. 5 

§ 14.1.3 Notice of Claims 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner or Design-Builder must be 
initiated by written notice to the other party within 21 days after occurrence of the event giving rise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 

§ 14.1.3.2 Claims Arising After Final Payment After Final Payment, Claims by either the Owner or Design-Builder 
that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, must be initiated by prompt written notice ■ 
to the other party. The notice requirement in Section 14.1.3.1 and the Initial Decision requirement as a condition 
precedent to mediation in Section 14.2.1 shall not apply. j 

M : i 

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except ijs otherwise agreed in 
writing or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of 
the Contract and the Owner shall continue to make payments in accordance with the Design-Build Documents. 
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§ 14.1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion of the Work that relates 
to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property arising 
under Section 10.4. 

§ 14.1.6 Claims for Additional Time 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, written notice as 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of cost and of probable effect of 
delay on progress of the Work. In the case of a continuing delay, only one Claim is necessajy. 



( Formatted: Highlight 


§ 14.1.7 Claims for Consequential Damages 

The Design-Builder and Owner waive Claims against each other for consequential damages arising out of or Relating 
to this Contract. This mutual waiver includes J 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, pfofit, financing, 

business and reputation, and for loss of management or employee productivity or ! of the servicesof such 
persons; and ! j I j 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, arid for loss pfiprofit .except 
anticipated profit arising directly from the Work and otherwise available under this Agreement. 

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s termination in 
accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award Of 
liquidated damages, when applicable, in accordance with the requirements of the Design-Build Documents, j i 

§ 14.2 Initial Decision . j j 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the Cjwner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 10.3 and 
10.4 of the Agreement and Sections B.3.2.9andB.3.2.10 of Exhibit B to this Agreement, unless 30 days have passed 
after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed in writing, ! 
the Owner shall render the initial decision on Claims. 


§ 14.2.2 Procedure ,• 

§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provide q written 
response to Owner within ten days after receipt of the notice required under Section 14.1.3.1. Thereafter, the Owner 
shall render an initial decision within ten days of receiving the Design-Builder’s response: 0 ) withdrawing the.Claim 
in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. 

i j 

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim’, the Owner wjll take one 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3.1: (1) request 
additional supporting data, (2) render an initial decision rejecting the Claim in whole or in part, (3) render an initial 
decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to render an initial decision 
because the Owner lacks sufficient information to evaluate the merits of the Claim. 


§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information firofif , \ 

persons with special knowledge or expertise who may assist the Owner in rendering a decision. The retention of such , 
persons shall be at the Owner’s expense. j ' } '< 

§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish; add itional supporting ' 
data, the Design-Builder shall respond, within ten days after receipt of such request, and shqll either (1) provide a 
response on the requested supporting data, (2) advise the Owner when the response or supporting data will be 
furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of the response or supporting 
data, if any, the Owner will either reject or approve the Claim in whole or in part. 
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§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor, and (3) identify any change 
in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties but subject 
to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute resolution. 

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of Section 14.2.6,1. 

§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other party 
file for mediation within 60 days of the initial decision. If such a demand is made and the party receiving the demand 
fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue binding 
dispute resolution proceedings with respect to the initial decision. 

I | 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify the surety, 
if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Design-Builder’s default, the 
Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the controversy. 

§ 14.3 Mediation i j ( 1 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except tljose)waived 
as provided for in Sections 9.10.4, 9.10.5, and 14.1.7, shall be subject to mediation as a condition precedent to binding 
dispute resolution. j j 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation shall proceed in'advance of 
binding dispute resolution proceedings, which shall be stayed pending mediation for a period of 60 days from the date 
of filing, unless stayed for a longer period by agreement of the parties or court order. 

§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the place 
where the Project is located, unless another location is mutually agreed upon. Agreements reached in mediation shall 
be enforceable as settlement agreements in any court having jurisdiction. i j 


ARTICLE IS MISCELLANEOUS PROVISIONS 
§ 15.1 Governing Law 

The Contract shall be governed by the law of the place where the Project is located. 

§ 15.2 Successors and Assigns 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns'and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents; Except as 
provided in Section 15.2.2, neither party to the Contract shall assign the Contract as a whole yvitl^jbut written cohsent of 
the other. If either party attempts to make such an assignment without such consent, that party $hall nevertheless 
remain legally responsible for all obligations under the Contract. I ; j j 

] I . . i 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing 
construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the Design-Build 
Documents. The Design-Builder shall execute all consents reasonably required to facilitate such assignment. 


§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, other 
than those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates for review at 
least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, Architect, ^ 
Consultants, or Contractors to execute consents reasonably required to facilitate assignmentrto a lender, the 
Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are Consistent with this 
Agreement, provided the proposed consent is submitted to them for review at least 14 days prior to execution. The 
Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents that 
would require knowledge, services or responsibilities beyond the scope of their services. ' 

I...I 
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§ 15.3 Written Notice 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party giving 
notice. Written notice may also be established by acknowledgements and responses exchanged via electronic 
communications such as electronic mail or any internal messaging functionality of BIM and/or project management 
software used by the parties for the project. S j 

| ! 

§ 15.4 Rights and Remedies 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed or 
available by law. j • 

i 

§ 15.4.2 No action or failure to act-by the Owner or Design-Builder shall constitute a waiver :of alright or duty afforded 
them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a breach 
thereunder, except as may be specifically agreed in writing. i j 

j ■; i i 

§ 15.5 Tests and Inspections f j 1 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required; by the Design-Build 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful brders of public 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with the appropriate public 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall give the Owner 
timely notice of when and where tests and inspections are to be made so that the Owner may be present for such 
procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements until 
after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes or 
applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder. 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspection or approval not j 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangements for such additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely notice‘lo 
the Owner of when and where tests and inspections are to be made so that the Owner may be present for such 1 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expense. 

§ 15.5.3 If such procedures fortesting, inspection or approval under Sections 15.5.1 and 15.5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made 
necessary by such failure shall be at the Design-Builder’s expense. 

§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required! by the DesigmBuild 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. \ ! ! 

! i f 

§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build Documents,! the ! Owner 
will do so promptly and, where practicable, at the normal place of testing. I 

! i 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid 
unreasonable delay in the Work. 

§ 15.6 Confidential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential Information 
constitutes a warranty to the party receiving such Confidential Information that the transmitting party is authorized to 
transmit the Confidential Information. If a party receives Confidential Information, the rec^ivipp party shall keep the j 
Confidential Information strictly confidential and shall not disclose it to any other person of entity except as set forth 
in Section 15.6.1. i 

1 ; 

f m j. ... . ..S , 

§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information as required bylaw or 
court order, including a subpoena or other form of compulsory legal process issued by a court or governmental entity. 

A party receiving Confidential Information may also disclose the Confidential Information to its employees, 
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consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential 
Information as set forth in this Contract. 


§ 15.7 Capitalization 

Terms capitalized in the Contract include those that are(l) specifically defined, (2) the titles of numbered articles or 
(3) the titles of other documents published by the American Institute of Architects. 

! \ 

§ 15.8 Interpretation 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all" and 
"any" and articles such as "the" and "an," but the fact that a modifier or an article is absent from one statement and 
appears in another is not intended to affect the interpretation of either statement. 

: s 

§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such recognized 
meanings. 

! ! i 

Conduct of the Arehitcef s Design-Builder’s Principals, Employees, Agents and 
Representatives 

Is.. I ! 

The safety and security of District staff students and the general public are of utmost priority to tl)c District. 
To that end, the Architect-Design Builder shall be responsible for ensuring compliance liy the Architect Desig n 
Builder and any employees, agents or representatives^or subcontractors of the Ar o h i tect DbigihBujlder, including, 
all Design Consultants, to the following: 


A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there js an 
existing occupied building. 

JB. No fraternizing with, threats to, or use of abusive or profane language in the jpresence of students, parents, _ 
visitors, or District representatives, agents, or employees. 

C. No improper attire, actions or gestures while on any District property. i 

No smoking on District property in conformance to Horry County Board of Education policy. Violatipnsjof 
such policy shall result in a civil penalty of up to $1,000 per ocouremi eoccurrenee to the individual responsible 
and/or the Architect for whom the individual is a Principal, employee, agent, or representative. 

D. Secure SLED (State Law Enforcement Division) criminal background checks on all the Arehilcet’s 
Design-B uilder’s Principals, employees, agents, and representatives , and sub contractors, performing work on 
District property and contractually require the same of ail Design Consultants, their employees, agents, and 
representatives. No employees, agents or representatives, or subcontractors, of the Aroh i teet and Design 
Con s ultant s . Builde r having committed violent crimes, crimes against children, or crinies pf morai turpitude are, 
allowed access to the District’s premises. Such SLED criminal background checks sfialljbe maintained on file 
in the offices of the respective A r c hi te ct an d-Design Consultant .Btiilder_and made available to appropriate 
District personnel or the District’s legal counsel immediately upon request. 

Promotional Materials j h- -. .. J L - 

j 

The Design Builder shall have the right to include photographic or artistic representations of the design of the 
Project among the Design Builder’s promotional and professional materials. The Design Builder 
shall be given reasonable access to the completed Project to make such representations. The District shall provide 
professional credit for the Architect and Design Builder in the District’s promotional materials for the Project. 
The Architect shall not make any representations in promotional and professional materials other than the 
identification of the District without the District’s approval of the written copy prior to submission, printing and 
distribution, This condition shall survive termination or completion of this Agreement. f 

| I 

Drug-Free Workplace t 

The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and supervising 
all drug-free programs in connection with the performance of this Agreement. The drug-free programs shall conform 
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to Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code of Laws as may be amended. 


Right to Audit Project 


The District shall have the right to audit the books and records of the Architect to the extent that the books and 
records relate to the performance of this Agreement and shall include all pricing and Change Order (Attachm e nt -E) 
data. Such books and records related to the work covered under this Agreement shall be maintained by the 
Architect for a period of not less than three (3) years from the date of final payment to' the Architect under this 
Agreement. This requirement shall also apply to any Design Consultants performing services under the Architect’s 
direction. 


1 


The Office of General Services of the State of South Carolina, or any auditor under contract' with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two (72) hours of notification at no 
additional cost to the District. This requirement shall survive termination or completion of thi Agreement. 

! ! I ; 

Traffic Control On-Site and Off-Site: The Co i r t r a ot orDesign-Builder shall conduct its operations in a manner 
to not interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing 'maximum use of, streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. The 
Gentfoetor-Design-Builder shall use worker and traffic control signs and devices necessary to comply with Section 
VI of U.S. Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices 
for Streets and Highways (Washington, DC: GPO) as may be amended, to facilitate traffic control on public roads, 
streets, or highways when work performed obstructs public traffic. When such traffic areas are obstructed to aiiy 
extent by work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so 
designated shall not be assigned any other duties while engaged in directing traffic. j 

Safety Designee: The Contracto r-Design-Builder shall designate a competent individual at the worksite ivhqse 
duty shall be the prevention of accidents and the implementation and monitoring of all OSHA construction [safety 
standards and requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, 
students, parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other 
safety barriers are in an upright position to prevent ingress and egress to "lay down" areas or work areas by 
unauthorized individuals. 


Licenses and Permits: During the term of the contract, the Contractor shall be responsible for obtaining and 
maintaining in good standing, all licenses (including professional licenses, of any), permits, inspections, dnd 
related fees for each or any such licenses, permits and/or inspections required by state,!county, city oh other 
government entity or unit to accomplish the work specified in this solicitation and the contract. j 

M if 

Iran Divestment Act: The Iran Divestment Act List is a list published by the [State] Board pursuant;to 
Section 11- 57-310 that identifies persons engaged in investment activities in Iran, Currently, the list is available at the 
following URL: http://procu rement.sc. E Ov/PS/PS-irandivestmen t.phtmf.l Consistent with Section 11-57-310(B), the j 

Contractor shall not contract with any person to perform a part of the Work, if, at the time you enter into a subcontract, 
that person is on the then-current version of the Iran Divestment Act List 

Immigrant Workers: The "South Carolina Illegal Immigration and Reform Act" requires all employers to verify the 
legal status of new employees and prohibits employment of any worker who is not legally in this country and authorized 
to work, Effective January 1, 2012, all South Carolina employers are required to enroll in the ,U.S. Department of 
Homeland Security’s E-Verify program and verify the status of new employees within three business days, using 
E-Verify. Failure to use E-Verify to verify new hires will result in probation for the employer or suspension/revocation 
of the employer’s business licenses. 

SC IMMIGRATION LAW. S.C. Code § 8-14-40 Compliance: Design-Builder certifies that tile Design-Builder will 
comply with the requirements of S.C. Code § 8-14-10 etseq. and agrees to provide to the Owner any documentation 
required to establish either: (a) the applicability of that chapter to the contractor, subcontractor, and sub-subcontractor; 
or (b) the compliance with this that chapter by the contractor and any subcontractor or sub-subcontractor. 
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Sheri L. Wainscott 


From: 

Keith R. Powell 

Sent: 

Wednesday, November 18, 2015 6:14 PM 

To: 

William F. Halligan 

Subject: 

FW: HCS contracts forms 

Attachments: 

Standard HCS Const Contract Lang.pdf; 673757_2 141 main - Working Draft - (l).docx; 
673449 EX A.docx 

Importance: 

High 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com - 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Keith R. Powell 

Sent: Wednesday, November 18, 2015 6:13 PM 
To: Robbie Ferris (' RFerris@sfl a.biz') 

Subject: HCS contracts forms 

Importance: High 

Robbie - Following a lengthy discussion with the HCS, attached are the two main documents marked up again. Also 
attached is a PDF I just got containing information about two topics referenced in the drafts, which I wish had been 
provided months ago. 

You should carefully review these, especially highlighted areas. Three key issues: 

1. HCS wants to maintain the May 1 substantial completion date that is in the consciousness of the public and the 
board, unless and until the Board agrees to a change. 

2. HCS also wants to be able to use the designs as prototypes for the future, another topic which I wish had been 
brought up sooner but one to which they attach obvious importance. They wanted to "own the plans" but I 
have tried to convert this to a license to use it as a prototype, recognizing the SC Architecture board's policy on 
the same requires re-sealing of re-used plans anyway, and also recognizing that there is no need for HCS to 
"own" the copyright to your work to the extent you may want to copy your own work elsewhere. 

3. HCS does not want to pay for "proposal prep" although they are agreeing to being billed for the part of your 
work that is carrying forward into the end product, so you will see that noted. 

I realize we will need to discuss these issues tomorrow, which is why planning to sign something at 3 pm probably 
wouldn't work given that I have to make 5 sets to cover all the projects, and can't do that until terms are settled. 
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Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Ara Heinz [ mailt o:AH einz@h orrycountyschools,netl 
Sent: Wednesday, November 18, 2015 5:58 PM 
To: Keith R. Powell; John Gardner; Mark Wolfe 
Subject: HCS Standard Construction Contract Language 

All, 

Attached are the main parts of Exhibits E & F of our standard construction contract. For items in §6,3.7 in the AIA 
Document A141, refer to Exhibit E. For items in §9.3.1 and §9.4.1 of AIA Document A141 as well as §A. 1.5.1.3 of AIA 
Document A141 Exhibit A, please refer to Exhibit F. This is our standard language, and I think it would be best if all 
parties could agree to keep the same language. 

Let me know what you think. 

Regards, 

A ray 


Ara Heinz ) Procurement Services | SP: 843/488-6930 
Horry County Schools | 335 Four Mile Rd. | Conway, SC 29526 


Website: Procurement.horrycountyschools.net 


i<yry CdcTfiy Scfrxto 
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PAYMENT PROCEDURES (Exhibit F) 



PROJECT NUMBER: 


PROJECT NAME: 


□ 




' Paymen t Reques ts: 

An itemized payment request shall be submilled lo Ihe District by Ihe 25'" day of each month that payment Is being requested and at completion ol the project, using the form provided 
by the District The payment request shall no t include a) any work anticipated to be completed but not completed by the end of each month being requested; b) any materials not incorporated 
I into the work lo be performed except those properly stored as staled in Ihe Contract Agreement, c) any damaged, used, inferior or substituted materials not meeting the requirements and 
I standards of the contract; nor d) any amounts the Contractor does not intend to pay to any subcontractor or supplier, where performance or material quality is in question or any oilier 
( dispute is pending- 

l(, upon review of Ihe payment request and based upon the best determination of the District, the amount requested does not accurately represent, in Ihe District’s opinion, Ihe progress 
I of the completed work to be performed in the Scope of Work (Exhibit A), Ihe District shall have the right lo adjust Ihe payment request to more accurately relied the percentage of completed 
work/services. The District shall approve and authorize payment to the Contractor no more often than once monthly. For projects less than forty-live (45) days in duration, payment shall 
be made once upon completion ol the work and clean-up of Ihe worksite. 

Payment by the District of undisputed amounts shall be mado by the 15 1 " day ol Ihe following month It request Is received by Contractor by Ihe 25“' of the month. It payment request 
is not received by Ihe 25'“, Ihe payment will be made within thirty (30) days from Ihe date Ihe District receives the payment request. 

''Pa yment W ithholding; 


The District may decide not to approve or process Ihe Contractor's payment request or, because ol subsequently discovered evidence or observations, may nullify the payment request, 
in whole or in part, to such extent as may be necessary lo protect the District (rom loss. The District shall notify the Contractor the reason lor non-payment. The payment request In dispute 
or amount withheld shall remain unpaid, without interest accrual, until such time as Ihe Contractor and the District resolve Ihe dispute or ihe conditions resulting in non-payment. 


Payment at Protect Completion: 

When the Contractor considers all work in Ihe Scope ol Work (Exhibit A) completed, Ihe Contractor shall submit a linal payment request along with all final documents required by Ihe 
District. The District shall inspect the work and, it the District agroos that all work is complete and appears lo be in conformance will) the contract documents, the District shall process the 
linal payment, less any amounts lire Contractor may owe lo Ihe District, the Engineer or regulatory authority. 

Payment at Termination: 

When termination is predicated upon cause, the Contractor shall not be entitled to further payment until all other obligations related to completion of the work by Ihe District are fulfilled 
and It is determined by the District a balance ol the contract price is remaining and Ihe Contractor Is entitled lo such payment for performance of work in accordance with Ihe contract 
documents prior to termination. It costs lo finish the work exceed lire unpaid balance, Ihe Contractor shall pay the dillerence to the District. The amount lo be paid the District, shall survive 
termination of Ihe Contract Agreement as addressed below, 


Recove ry of Su ms Owed: 

Whenever any sum ol money is recoverable (rom or payable by the Contractor lo the District, the Engineer or any regulatory authority, the amount may be deducted from any payment 
lo the Contractor under this contract or any other contract between Ihe Contractor and the District at the lime. Should Ihe amount owed/recoverable be greater than Ihe amounts yet payable 
to the Contractor, Ihe Contractor shall reimburse the District lor all remaining amounts. The District sha ll ha ve tho r inht to declare a n y business entity o p erated bv t he Contractor as 
non-resp onsible f rom an y future contract awards unt il all amounts due to th e Di strict are pokl In full . 


The Contractor and District agree to the payment request procedures Identified herein as an integral part ol Ihe Contract Agreement. 


End o( Exhibit F (Except for Form Provided) 
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CHANGE ORDER PROCEDURES (Exhibit E) 



- t vry Cotn'‘.v Scncc's 


PROJECT NUMBER: 


PROJECT NAME: 


Following are the requirements for Change Order procedures: 

Changes Required In Ihe Work : All difficulties Inherent in construction work cannot be foreseen during design and solicitation of a project; therefore, the District reserves the right to make 
changes In the work without invalidating the Contract Agreement. The Contract Agreement shall not be substantially amended or varied nor shall a change in contract price or contract timB 
be effected without execution of a Change Order. In the absence of total agreement between the Contractor and the District on the terms of any Change Order, the District has the right to 
issue a Construction Change Directive (CCD) as a directive which shall have the same force and effect as a Change Order on Ihe Cont rac tor's perform a nce and in effecting the change to 
the Contract Agreement. Any changes authorized shall be performed under applicable provisions of the Contract Agreement, and the Contractor shall proceed promptly to execute the 
work as described. II the Contractor defaults or neglects to execute a change in the work, the District shall have all remedies stated in the contract documents and afforded by the District's 
Procurement Code and the law, including notification to the Surety. 

Change Order Cost Adjustments : When the District determines a change to (he work is necessary, a request for pricing will be submitted to the Contractor. The Contractor shall reply 
promptly with an itemized cost to complete such work using the Contract Change Pricing form herein. The District shall have the right to make any changes to the pricing deemed appropriate 
and in accordance with prevailing industry rales and other requirements of the contract documents. Any adjustment to the contract price shall approximate the act ual, un-lnllated costs to 
the Contractor or subcontractor with all costs justifiable with prevailing standards Including reasonable overhead and profit and shall be based on: 

A. A total sum p roperty Itemiz ed and supported by sufficient substantiating data to permit evaluation, adjustment, and approval by the District. 

B. Unit or incremental pricing stated in the original quote as negotiated and agreed upon between the District and the Contractor. 

C. Any allowances lor Contractor’s purchase of materials, equipment or processes or for other specified work as established in the contract documents or otherwise required by the 
District through a property executed Change Order for which the Contractor shall supply invoices ol actual costs for reimbursement by the District. 

If the Contractor does not respond promptly with an Itemized estimate ol the change in contract price or contract time when notified by the District ot the change in work, Ihe method and 
amount of the adjustment shall be determined by the District on the basis of reasonable costs or savings attributable to Ihe change in work. If Ihe Contractor does no| agree with Ihe change 
In contract price or contract time stated in the issued directive and cannot resolve the disagreement through Ihe informal complaints process with the District's Construction Manager, the 
Contractor may pursue the steps for a contract controversy as outlined In the District’s Procurement Code, Disagreement with any change In contract price or the Initiation bv the 
Contractor ot the complaint or cont r act controversy claims process shall not give rise to a right on the part ol the Contractor or any subcontractor to delay or postpone the 
work described In the Change Order (or directive). 

Change Order Allowable Pricing : For any change in contract price, the Contractor shall provide, Itemize, and justify with appropriate supporting data, direct costs attributable to the 
change. Direct costs attributable to the change in work shall be limited to the following; 

A. Costs ot materials, equipment and processes to be incorporated into the work including costs ol shipping, handling, fabricating, sales tax (8% required In Horry County and 9% within 
certain incorporated parts of the City of Myrtle Beach as ot August 1,2009), or other such costs Inherent In the provision and delivery of such materials, equipment and processes by 
the supplier or manufacturer. 

B. Costs of direct labor based on actual hourly labor rates multiplied by the actual work hours required to accomplish Ihe change in work when such chan oe I n work results In additional 
c ontract time or labor . No Contractor or subcontractor shall ask lor direct labor costs, when work required can be accomplished with the existing work force, in conjunction with other 
concurrent work, and during the current approved contract time. The hourly labor rale lor any ad ditional contract time or laborers shall be actual hourly rates not to exceed thirty dollars 
($30) per hour unless documented proof of payment ol a higher hourly rate for a specific skilled laborer Is approved by the District prior to Change Order execution. 

C. Costs of fringe benefits for additional direct labor, including social security, unemployment or other taxes, health and workeis' compensation insurances, or other benefits required by 
agreement, custom or applicable laws. Such fringe benefit rate shall not exceed twenty-eight percent (28%) and the District has the right to request itemized documentation proving 
the fringe benefit rate used. 

D. Costs ot machinery or equipment rented or leased in the short term specifically tor completion of the additional work to be performed. Such equipment renled/leased shall not customarily 
be owned by the Contractor or any subcontractor affected by the change but shall be necessary to the accomplishment of Ihe work required. Copies ot Invoices (or such rental shall 
be provided to document the cost of rental or lease ol machinery or equipment. The District shall not pay tor use of Contractor- or subcontractor-owned equipment or machinery, which 
costs are induded In the overhead computation. 

E. Costs ot permits or inspection fees directly attributable to the change In work and not included as part ot the Contractor’s requirements nor attributable to the Contrador’s non¬ 
performance or non-conformance to the Contract Agreement. 

F. Other such direct costs directly attributable to the work and approved by the District. 

G. Any additional cost resulting (rom an amendment to performance and payment bonds but in no event more than one percent (1%) after application of overhead and profit provided (or 
elsewhere. The Contractor shall be responsible for notifying the Surety of any changes In the contract price, it required by the Surety. 

Costs itemized shall not exceed the unit costs as listed in the most current issue oi Means Construction Cost Data or actual costs justified to the satisfaction of the District. 

Una llowable Costs : Any costs which may be perceived by the Contrador to be indirectly attributable to a change In work shall not be Induded in direct costs but shall be considered part 
ol the overhead and profit rate applied to direct costs. Such costs not to be included in direct costs shall be, by way o( illustration and no! limitation: 

A. Labor hours and fringe benefit costs of the worksite superintendent(s) when such costs were induded, or should have been Included, in the original bid submitted or result tram the 
Contractor's Inability to meet the approved schedule or required completion date. The Contractor must prove, to the satisfaction of the District, such additional costs are directly 
attributable to any extension of time beyond the last approved completion date. An Increase in contract price (or additional site supervision shall be at the District’s sole discretion. 

B. Perceived additional costs attributable to the Project Manager or supervision and coordination of subcontradors, suppliers or Contractor employees. 

C. Costs related to use, rental, purchase or replacement ot equipment generally or customarily necessary to accomplish Ihe work but not to be Incorporated Into the work such as, by way 
ot illustration and not limitation, hand tools, generators, deanlng equipment, scaffolding, signage, fencing, vehicles, fuel, and so forth. 

D. Transportation or travel costs related to the transporting ol hired or contracted supervisors, workers or subcontractors to and Irom the worksite or between worksites or to pick-up and 
deliver materials, equipment and processes to the worksite by the Contractor's or subcontractors own forces including parking, tolls, tines, meals, per diem, hotel, living expenses, or 
other such costs. 

E. Costs attributable to expediting delivery ol materials, equipment or processes including telephone calls, facsimile transmissions, copying, employee labor and benefits, and so forth. 

F. Costs attributable to maintaining a local office, home office or corporate office as well as office staffing, equipment and consumables, and so forth. 

G. Costs for maintaining on-site facilities, including work trailers, telephones, computers, licenses, temporary utilities, and so forth. 

H. Contracted services such as accountants, payroll service providers, attorneys, catering and so forth. 

I. Catering or vending services, portable toilets, dumpsters, and so forth. 

J. Other such Indirect costs ot doing business or costs normally considered Inclusive In overhead, 

Allowable Overhead and Profit Charges : Additional overhead and profit attributable to the change in contract pricing shall not exceed the following: 

A. For work performed by the Contractor's own forces, a maximum of ten percent (10%) ot the allowable direct costs or the unit pricing negotiated at Ihe time of award. 

B. For work performed by a subcontractor's own forces, a maximum of ten percent (10%) ot the allowable direct costs. 

C. For work performed by a subcontractor, overhead and profit ot a maximum ot five percent (5%) is allowable by the Contractor lor administration of the sub-contract. 

End of Exhibit E (Except lor Forms Provided) 
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2014 


Design-Build Amendment 


This Amendment is incorporated into the accompanying AIA Document A141™ 2014, 
Standard Form of Agreement Between Owner and Design-Builder dated the u-Uvenlietli 
>> day of (( Novemb er »; in the year « two thousand fifteen » (the “Agreement”) 

(In words, indicate day, month and year.) 

for the following PROJECT: 

(Name and location or address) 

New Carolina Forest Middle School per Owner’s Request for Proposals No. 1415-91and ; 
the Design-Builder’s proposal to the Owner pursuant to Owner’s Solicitation No. 1415- 
91 ■ i 


1 

i 

i 


ADDITIONS ANT DELETIONS; 

iThe author of this document 
I has added information 
{needed for its completion. 
The author may also have 
revised the text of the 
original Al^i standard form. 
An (Additions and Deletions 
Report thatl notes added 
•information; as|well as 
jre\/isions tp the standard 
|fox?ra.text is available .from 
ithe author and should be j 
reviewed. -- 


THE OWNER: 

(Name, legal status and address) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. i 

335 Four Mile Rd. 

| Conway, SC 295286 

THE DESIGN-BUILDER: 

(Name, legal status and address) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

The Owner and Design-Builder hereby amend the Agreement as follows. 


This document has importantj’ 
legal consequences. 1 I 

Consultation with an . 
attorney is encouraged with 
respect to.-its dom^letion 
jor modificationj j 

Consultation with an 
attorney is also encouraged 
with respect to., 
professional licensing, 
requirements in the 
jurisdiction where the 
Project is located. ,w‘’’ 

/ , ■ ■. \ , . . 

\ V . • 


TABLE OF ARTICLES 


A.1 CONTRACT SUM 

A.2 CONTRACT TIME 

A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 



A.5 COST OF THE WORK 
ARTICLE A.1 CONTRACT SUM 

§ A.1.1 The Owner shall pay the Design-Builder the Contract Sum in current funds for the 
Design-Builder’s performance of the Contract after the execution of this Amendment 
The Contract Sum shall be one of the following and shall not include compensation the 
Owner paid the Design-Builder for Work performed prior to execution of this 
Amendment: 
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to another electronic file is 
prohibited and constitutes a 
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(Check the appropriate box.) 


[ «X» ] Stipulated Sum, in accordance with Section A. 1.2 below 


§A.1.2 Stipulated Sum 

§ A.1.2.1 The Stipulated Sum shall be ((forty-five million nine hundred thirty thousand two hundred twenty-seven 
dollars ($ (<45,930,227.00), subject to authorized adjustments as provided in the Design-Build Documents. 

I I- - -. — . 

§ A.1.5 Payments ; — ■— 

§ A.1.5.1 Progress Payments s 

§ A.1.5.1.1 Based upon Applications for Payment submitted to the Owner by the Design-Bujlder, the Owner shall 
make progress payments on account of the Contract Sum to the Design-Builder as provided below and elsewhere in 
the Design-Build Documents. 

i I 

§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month. 


§ A.1.5.1.3JHCSTO PROVIDE: ASAPLfrovided that an Application for Payment is received notlater than the « » day 
of the month, die Owner shali make payment of the certified amount to die Design-Buiider not iater than the « » day 
of the « » month. If an Application for Payment is received by the Owner after the application date fixed above, 
payment shall be made by the Owner not later than « » ( « » ) days after the Owner receives the Application for 
Payment. 


- - Formatted: Highlight 
Formatted: Highlight 


§ A.1.5.1,5 With each Application for Payment the Design-Builder shall submit the most recent schedule of values |n 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shall be shown'Separately. The schedule 
of values shall be prepared in such form and supported by such data to substantiate its accuracy as the Owner may[ 
require. This schedule of values, unless objected to by the Owner, shall be used as a basis for reviewing the Design- 
Builder’s Applications for Payment. 

§ A.1.5.1.6 In taking action on the Design-Builder’s Applications for Payment, the Owner shall be entitled to rely on 
the accuracy and completeness of the information furnished by the Design-Builder and shall not be deemed to have 
made a detailed examination, audit or arithmetic verification of the documentation submitted in accordance, with 
Sections A. 1.5.1.4 or A. 1.5.1.5, or other supporting data; to have made exhaustive or continuous on-site inspections; 
or to have made examinations to ascertain how or for what purposes the Design-Builder has used amount^ 
previously paid. Such examinations, audits and verifications, if required by the Owner, will! be ‘performed jby the 
Owner’s auditors acting in the sole interest of the Owner. 

i I , j 

§ A.1.5.1.7 Except with the Owner’s prior approval, the Design-Builder shall not make advance payments to i 
suppliers for materials or equipment which have not been delivered and stored at the site. 

§ A.1.5.2 Progress Payments—Stipulated Sum 

§ A.1.5.2.1 Applications for Payment where the Contract Sum is based upon a Stipulated Sum shall indicate the 
percentage of completion of each portion of the Work as of the end of the period covered by the Application for 
Payment. / "'v 

§ A.1.5.2.2 Subject to other provisions of the Design-Build Documents, the amount of each |4ro^ess payment shall be \ 
computed as follows: \ j i 

. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share f of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of ((three and one/half »] 
percent ( «3.5 » %) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 
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.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of,((three and onc-half» percent («3.5» %); 

.3 Subtract the aggregate of previous payments made by the Owner; and 

.4 Subtract amounts, if any, the Owner has withheld or nullified, as provided iq Section 9.5 of the 
Agreement. 

| i 

§ A.1.5.2.3 The progress payment amount determined in accordance with Section A. 1.5.2.2 shall be further modified 
under the following circumstances: 

.1 Add, upon Substantial Completion of the Work, a sum sufficient to increaseithe total payments to the 
full amount of the Contract Sum, less such amounts as the Owner shall determine for incomplete 
Work, retainage applicable to such work and unsettled claims; and 
(Section 9.8.6 of the Agreement discusses release of applicable retainage upon Substantial 
Completion of Work.) 

,2 Add, if final completion of the Work is thereafter materially delayed through no .fault of the Design- 
Builder, any additional amounts payable in accordance with Section 9.10.3 df the Agreement, j 

! 1 I ! 

§ A.1.5.5 Final Payment j ! 

§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other requirements which extend beyond 
final payment. 


ARTICLE A.2 CONTRACT TIME j 

§ A.2.1 Contract Time, as defined in the Agreement at Section 1.4. 13, is the period of time, including authorize^ 
adjustments, for Substantial Completion of the Work. 


I jj A.2.2 The Design-Builder shall achieve Substantial Completion of the Work as follows:.. 

(Insert number of calendar days. Alternatively, a calendar date may be used when coordinated with the dale of 
commencement. If appropriate, insert requirements for earlier Substantial Completion of certain portions of the 
Work.) 

| jio later_than May. 1,20.1.7,, _.....__ ___ 

, subject to adjustments of the Contract Time as provided in the Design-Build Documents, j { ^ V y - 

(Insert provisions, if any, for liquidated damages relating to failure to achieve Substantial Completion on lime or for 
bonus payments for early completion of the Work) l j if 


■ ... \ Formatted: Not Highlight 

A '-—- 


((Liquidated damages per A141 -2014. » 


i 


L . 


ARTICLE A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 
§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the Owner’s Design 
Requirements (including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant to Owner’s 
Solicitation No. 1415-91.: 


- -! Formatted: HigNight 


) 


§ A.3,1.5 Allowances and Contingencies: j 

(Identify any agreed upon allowances and contingencies, including a statement of their basjs.) 

j i 

,1 Allowances.... . 


Formatted: Not Highlight 


.Owner Furniture Allowance 


S 1 ,500,000 


( Formatted: Not Highlight 


AIA Document A141“ - 2014 Exhibit A. Copyright ° 2004 and 2014 by The American Institute of Architects. All rights reserved. waRkINOj This 
Kt\ Document in protected by O.S. Copyright Law and International Treaties. Unauthorised reproduction or distribution of this AIA 
Document, or any portion of’it* msy result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible 
under the law. This draft was produced by AIA software at 14 i 22*46 on 12/02/2014 under order No.0551642066_l which expires on 06/22/2015, 
and is not for resale. 

User Motes, (13B1527406) 


PAPR - 004062 













Owner Hardware Allowance $ 350,000 

Owner Controls Allowance $ 650,000 

Owner Fire Alarm Allowance $ 750,000 

Owner Special Inspections All $ 150,000 

Owner Commissioning Allowance $ 125,000 

Owner Technology Allowance $ 1 ,865,000 
Owner Landscaping Allowance $200,000 


1 

t 

i 


.2 


Contingencies 

Owner contingency,, is cu r rently N ot in Contract and amounts will be determined by Modification 


§ A.3.1.6 Design-Buijder’s assumptions and clarifications: 

pursuant to the Proposal accepted bv the Horry C ounty B oard of Education on Novem 


Formatted: Not Highlight 
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ARTICLE A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 
§ A.4.1 The Design-Builder’s key personnel are identified below: 

(Identify name, title and contact information.) 

I i < 

Carolina Forest Middle School: 

Superintendent: Mark Branch j 

Project Manager: Charlie Rollins I 

Assistant Superintendent: Gary Pipkin 

§ A.4.2 The Design-Builder shall retain the following Consultants, Contractors and suppliers, identified below: 

(List name, discipline, address and other information.) 

SfL+a Architects: Architect, Raleigh NC 

MetconfTA Loving joint venture: General Contractor, Pembroke NC 

j I 

ARTICLE A.5 COST OF THE WORK 
§A.5.4 Other Agreements 

§ A.5,4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Documents. 

/ ^ j 

§ A.5.4.3 The agreements between the Design-Builder and Architect and other Consultants identified in the \ 

Agreement shall be in writing. These agreements shall be promptly provided to the Owner jipon the Owner’s'written 
request. j J j t 

§ A.5.5 Accounting Records 

The Design-Builder shall keep full and detailed records and accounts related to the cost of the Work and exerdise 
such controls as may be necessary for proper financial management under the Contract andjto substantiate all costs 
incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s 
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be 
permitted to audit and copy, the Design-Builder’s records and accounts, including complete documentation 
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subcontracts. Contractor’s 
proposals, purchase orders, vouchers, memoranda and other data relating to the Contract. The Design-Builder shall 
preserve these records for a period of three years after final payment or for such longer period as may be required 
by law. • j j \ 

; I j j 

§ A.5.6 Relationship of the Parties 

The Design-Builder accepts the relationship of trust and confidence established by this Agreement and covenants ‘ j 
with the Owner to exercise the Design-Builder’s skill and judgment in furthering the interests of the Owner; to 
furnish efficient construction administration, management services and supervision; to furnish at all times an 


] 

] 
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adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner 
consistent with the Owner’s interests. 

This Amendment to the Agreement entered into as of the day and year first written above. 


OWNER (Signature) 

tdohnOardner, Chief Financial Officer »« » 
(Printed name and title) 


DESIGN-BUILDER (Signature) j 

Robert Ferris, Authorized Member« »« » 
(Printed name and title) I ^ 
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Mii ''/ nil : l AIA Document A141™ - 2 014 

Standard Form of Agreement Between Owner and Design-Builder 


AGREEMENT made as of the 10th day of «November>> in the year two thousand fifteen (2015). 
(In words, indicate day, month and year.) 


BETWEEN the Owner: 

(Name, legal status, address and other information) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd | PO Box 260005 

Conway, SC 29528 

District Office Phone 843.488.6700 

and the Design-Builder: 

(Name, legal status, address and other information) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC.27601 

for the following Project: 

(Name, location and detailed description) 

New Carolina Forest Middle School« 

(per Owner’s Request for Proposals No. 1415-91) 

Note: references to Owner’s Request for Proposals No. 1415-91 include its addenda. 


|ADDITIONS And DELETIONS t The 
author of thiB document has 
ladled information needed for 
{its completion. The author 
may also have revised the 
{text of the original AIA 
'standard fofcm.{An Additions 
; a nd Deletions keport that 
jnob{es added; information as 
jwe3jl as revisions to the 
| standard foFm £ext is 
; available.fxiom the author an<| 
{should be reviewed. 

This document has important 
legal consequences. { 

Consultation with -an j 

attorney is encouraged with 
respect to its completion or 
modification. { j 

jeonsuitation witlh an 
attorney is-alsd encouraged 
with reBpect to professional 
licensing requirements' in 
the jurisdiction where thej 
Project is located. j 


The Owner and Design-Builder agree as follows. 



ELECTRONIC COPYING of any 
portion of this AIA* Document to 
another electronic file is 
prohibited and constitutes a 
violation of copyright laws as 
set forth in the footer of this 
document. 
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1 GENERAL PROVISIONS 

2 COMPENSATION AND PROGRESS PAYMENTS 

3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 

4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 

5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 

6 CHANGES IN THE WORK 

7 OWNER’S RESPONSIBILITIES 

8 TIME 
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10 PROTECTION OF PERSONS AND PROPERTY 

11 UNCOVERING AND CORRECTION OF WORK 

12 COPYRIGHTS AND LICENSES 

13 TERMINATION OR SUSPENSION 

14 CLAIMS AND DISPUTE RESOLUTION 

15 MISCELLANEOUS PROVISIONS 

16 SCOPE OF THE AGREEMENT 

TABLE OF EXHIBITS 
A DESIGN-BUILD AMENDMENT 

B INSURANCE AND BONDS 

ARTICLE 1 GENERAL PROVISIONS 
§ 1.1 Owner’s Criteria 
This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable " or "unknown at time of execution ." If the Owner intends to provide a set of design documents, and the 
requested information is contained in the design documents, identify the design documents and insert "see Owner's 
design documents " where appropriate.) 

§ 1.1,1 The Owner’s program for the Project: j j 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the 

program will be developed.) 

«Per "Design Requirements" published for Solicitation No, 1415-91and , Design-Builder’s Proposal, to Owner 
I pursuant to Solicitation No 141S-91 selecte d bvtlie Ho rry County Board of E ducation on November 2, 2015. 



I 1 


i I 
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§ 1.1.2 The Owner’s design requirements for the Project and related documentation: 

(Identify below, or in an attached exhibit, the documentation that contains the Owner's design requirements, 
including any performance specifications for the Project.) 


I « Per "Design Requirements" published for Solicitation No. 1415-91_and De sign-B uilder’s Proposal to Owner 
| pursuantto Solicitation No. 1415-9 selected bv the Hor ry Coun t y Board of Educati on on November 2. 2015. 1. 

i 1 

§ 1.1.3 The Project’s physical characteristics: 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, ’such as geotechnical 
reports; site, boundary and topographic suiyeys; traffic and utility studies; availability of public and private utilities 
and services; legal description of the site; etc.) | j-— — - > 

i : 

1 « Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal t o Owne r 
| nur suantto Solicitation No.1415-91 select ed bv the Horry County Board of Education oil November 2,2015. . 


§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: jf s 

(Identify the Owner's Sustainable Objective for the Project such as Sustainability Certifica\ion ,j benefit to J the. 
environment, enhancement to the health and well-being of building occupants, or improvement of energy efficiency. If 
the Owner identifies a Sustainable Objective, Incorporate AIA Document A! 4D H -2014, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Oimep’s Sustainable\Objective.) 

.ii ! 1 

I « Per "Design Requirements" published.for Solicitation No. 1415-91 and Design -Builder’s Proposal to Oxyner 
| pursuant to Solicitation No.1415-91 selected bv the Horrv County Board of Education o n Novembe r 2,2015. . 


I 


t 


§1.1.5 

« Number not used. » 

■ > ! 

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for Owner's budget, and if known, a tine item breakdown of costs.) 

,« Per "Design Requirements" published for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2, 2015.» 

§ 1.1.7 The Owner’s design and construction milestone dates: Per "Design Requirements" published for Solicitation 
No.1415-91 

§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultant^ and Contractors at the 
Design-Builder’s cost: | j \ V 

.1 Architect j 

___ ____. I I 

«SFL+A Architects, P.A. 333 Fayetteville Street Suite 225, Raleigh, NC 27601. » 

.2 Consultants 


«Pci Design-Builder’s Proposal to Owner pursuant to Solicitation No. l415-91.» 

.3 Contractors 

. , . .(. i 

<< Per Design-Builder’s Proposal to Owner pursuantto Solicitation No. 1415-9M 

\ [ 

§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: 

(Identify> special characteristics or needs of the Project not identified elsewhere, such as historic preservation 
requirements.) 
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« Per "Design Requirements" published for Solicitation No. 1415-91 (Summary of Services Required, Article 3) 
including all nost-o ccimancv requirements published in the solicita tion a s ' amend ed by addenda. 

§ 1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 

t i 

§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, or 
lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflici. j 

j I 

§ 1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute aModificationin 
accordance with Article 6. j • - . . . .. 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any Other information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 
Unless otherwise agreed, the parties will use AIA Document E203™-2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 

: ! ; i 

§ 1.2 Project Team 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1: 

Executive Director of Facilities (or a designee identified in writing by the owner.) 

Horry County Schools 

Facilities Department, 1160 E Highway 50 

Conway, SC 29526 » 

(<843.488.6965 » 

§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and other information.) 

.. . ... i J.. 

| «Owner may utilize third party project manageme nt which will also receive submittals. NAV » 

§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope of work, and, if known, identify by name and address.) 

| ,«To be determined by Owner. If retained, such con sulta nts will be identified prom ptly,, » 

§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.12: 

(List name, address and other information.) ' 

Robbie Ferris, S.C. AR.6106 
FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225, Raleigh, NC 27601 
919-573-6350 

§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written notice 
to the other party. 

§ 1.3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the methpd oj? binding dispute 
resolution shall be the following: j 1 

! I 

[ <<Xi», ] Litigation in a court of competent jurisdiction, nonjury before a circuit judge in Horry County, SC. 
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§ 1.4 Definitions 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement"); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a written amendment to the 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change 
Directive. 

§ 1.4.2 The Contract. The Design-Build Documents form the Contract. The Contract represents the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations or agreements, either 
written or oral. The Contract may be amended or modified only by a Modification. The Design-Build Documents shall 
not be construed to create a contractual relationship of any kind between any persons or entities other than the Owner 
and the Design-Builder. 

■ i * 

§ 1.4.3 The Work. The term "Work" means the design, construction and related services required to fulfill the 
Design-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, and 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. The Work may 
constitute the whole or a part of the Project. i ' 

§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under'.the 
Design-Build Documents may be the whole or a part, and may include design and construcjionjby the Owncr and by 
separate contractors. 

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium of expression now known 
or later developed, of the tangible and intangible creative work performed by the Design-Builder, Contractor(s), 
Architect, and Consultants) under their respective agreements. Instruments of Service may include, without 
limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar materials. 

§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how thp : 
Design-Builder proposes to conform to the Design-Build Documents for those portions of the Work for Which the 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product da|a, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. j | 

§ 1.4,7 Owner. The Owner is the entity identified as such in the Agreement and is referred to throughout the 
Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s authorized 
representative. The Owner may have employees that are design professionals or otherwise skilled in construction or 
construction management, and such employees may, from time to time, perform various tasks or duties for or on 
behalf of the Owner under this Agreement. However, it is specifically understood that the Owner (including these > 
agents and employees) has no obligation or duty to apply specialty or professional knowledge and skill, and ’^hall not 
beheld to have undertaken to provide or perform any aspect of the Owner’s performance oftfris Agreement as adesign 

instructio 


beheld to have undertaken to provide or perform any aspect of the Owner’s performance of this Agreement as adesign 
professional or specially skilled and knowledgeable construction industry member or construction manager, and this 
principle applies regardless of the Owner’s position titles or office division titles as may be applicable to such- 
employees. j j | j 


§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is referred 
to throughout the Design-Build Documents as if singular in number. The term "Design-Builder" means the 
Design-Builder or the Design-Builder’s authorized representative. 

§ 1.4.9 Consultant. A Consultant is a person or entity providing professional services for the Design-Builder for all or 
a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide the required 
professional services. j j 

§ 1.4.10 Architect. The Architect is a person or entity providing design services for the Design-Builder for all or a 
portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. 
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§ 1.4.11 Contractor, A Contractor is a person or entity performing all ora portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor. 


§ 1.4.12 Confidential Information. Confidential Information is information containing confidential or business 
proprietary information that is clearly marked as "confidential. 11 

) ! 

§ 1.4.13 Contract Time. Unless otherwise provided. Contract Time is the period of time, including authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the Work. 

§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar (lay unless otherwise 
specifically defined. 

j 

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution of the Design-Build Amendment, as identified in Article A. 1 of the Design-Build Amendment. 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS 
§ 2.1 Compensation for Work Performed Prior To Execution of Design-Build Amendment j 
§ 2.1.1 Unless otherwise agreed, payments for Work performed prior to Execution of the Design-Build Ajnendment 
shall be made monthly. For the Design-Builder’s performance of Work prior to the execution of the Design-Build 
Amendment, the Owner shall compensate the Design-Builder as follows: 

(Insert amount of, or basis for, compensation, including compensation for any Sustainability Services,pr indicate the 
exhibit in which the Information is provided. If there will be a limit on the total amount of compensation for Work 
performed prior to the execution of the Design-Build Amendment, state the amount of the limit.) 

The Design-Builder may invoice the Design-Builder may invoice the owner for (1) Preconstruction estimating and 
bidding and (2) Schematic Design Work performed prior to the execution of the Design-Build Amendment. This 
lamount is within and part of the price agreed in the Design-Build Amendment. The costs of competition in 
Solicitation No.1415-91 are not reimbursable. 

; : 

§2.1 number not used] 

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. The Owner will not pay 
interest on unpaid sums. This is a specific waiver of requirements of S.C. Code Ann. §§ 29-6-30 and 29-6-50. 


§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment 

For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the pwner shall 
pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment. \ V ' 


ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 
§3.1 General 1 I 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in thejjurisdiction wljere-the 
Project is located. 


j 


Building Permit and Other Permits and Fees: No general building permit is required in accordance with § 

6-9-110 ofthe South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical, 
electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 
cost to the District. Except for pennits and fees which are the responsibility of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact fees, 
permits, and such charges required for the successful completion of the work. j I 

j t j i 

§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to aft on the Design-Builder’s 
behalf with respect to the Project. 
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§ 3.1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance with the Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 


§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, codes, 
rules and regulations, or lawful orders of public authorities. If the Design-Builder performs Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of pubjic authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable tb correction. 

§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform any act 
which they believe will violate any applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders 
of public authorities. If the Design-Builder determines that implementation of any instruction received from the 
Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws'; statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall notify the Owner in 
writing. Upon verification by the Owner that a change to the Owner’s Criteria is required to remedy the violation, the 
Owner and the Design-Builder shall execute a Modification in accordance with Article 6. 

M ; l 

| § 3.1.4 The Design-Builder shall be responsible to the Owner for acts , errors, and omissions of the Design-Builder’s 
employees. Architect, Consultants, Contractors, and their agents and employees, and other persons or entities 
performing portions of the Work. 

i i || 

§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to 
review matters such as procedures, progress, coordination, and scheduling of the Work. 1 


§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other Consultants 
are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 

§ 3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documents required to obU in 
necessary approvals of governmental authorities having jurisdiction over the Project. 

| The Office of School Facilities (OSF) in conjunction wi th the S tate Fire Marshal shall determine the enforcement 
and interpretation of all the applicable codes and referenced standards on state buildings, including the District’s • 
school facilities. 

§ 3.1.8 Progress Reports / \ 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of tlie Work. As stated in the 
Design Requirements, the Design-Builder shall submit written progress reports, photographs of ,Work in progress, and 
other data to the Owner electronically, or through the Owner’s option, project managementiSodware, showing 
estimated percentages of completion and other information identified below: j | / 

.1 Work completed for the period; 

.2 Project schedule status; . i j 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; 

.4 Responses to requests for infonnation to be provided by the Owner; 

.5 Approved Change Orders and Change Directives; 

.6 Pending Change Order and Change Directive status reports; 

.7 Tests and inspection reports; 

.8 Status report of Work rejected by the Owner; 

.9 Status of Claims previously submitted in accordance with Article 14; 

.10 Cumulative total of the Cost of the Work to date including the Design-Build 
Reimbursable Expenses, if any ; 

.11 Current Project cash-flow and forecast reports; and 

.12 Additional information as designated by the Owner through its project management software data 
requirements. 


! , f . , ' '< 

er s .compensation and 


I 
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J| 3.1.8.2_ In addi tion to the requirements of § 3.1.8.1, the Design-Builder shall provide similar information _.f Formatted: Highlight 

t hrough in-person progress report p resentations to theHorry County Board of Education each month during one of the 
Board’s public meetings. 


§ 3.1.9 Design-Builder’s Schedules 

§ 3,1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s 
information a schedule for the Work. The schedule, including the time required for design and construction, shall not 
exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as required by 
the conditions of the Work and Project, shall be related to the entire Project to the extent required by the Design-Build 
Documents, shall provide for expeditious and practicable execution of the Work, and shall include allowances for 

periods of time required for the Owner’s review and for approval of submissions by authorities having jurisdiction -. 

over the Project. 

§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most receijt schedules submitted 
to the Owner. 

§ 3.1,10 Certifications. Design-Builder shall include in each Application for Payment a certification fromjeach of the 
Architect, Consultants, and Contractors, and furnish to the Owner, these certifications with respect to the documents 
and services provided by the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, i 
information and belief, the documents or services to which the certifications relate (i) are consistent with (he ! 
Design-Build Documents, except to the extent specifically identified in the certificate, and (ii) cpmply with applicable 
laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities governing the design of 
the Project; and (b) that the Owner and its consultants shall be entitled to rely upon the accuracy of the representations 
and statements contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shall not 
be required to execute certificates or consents that would require knowledge, services or responsibilities beyond the 
scope of their services. 

§3.1.11 Design-Builder’s Submittals 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule, and shall 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed or withheld 
The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3.1,9. i, ’ 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled to any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. 


§ 3,1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed and approved 
them, (2) detennined and verified materials, field measurements and field construction criteria'related thereto, or will 
do so and (3) checked and coordinated the information contained within such Submittals wijh the requirements of the 
Work and of the Design-Build Documents. j / j '' 

! j 

§ 3.1,11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal, J j 

i f..... ... ! 

§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 
The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in writing 
of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or omissions 
in Submittals by the Owner’s approval of the Submittals. 

/ / , 

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-Bpilde'r, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, s^iall .contain the signature 
and seal of the licensed design professional preparing them. Submittals related to the Work designed or certified by the 
licensed design professionals, if prepared by others, shallbearthe licensed design professiohal’s'written approval. The 
Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of the services, 
certifications or approvals performed by such design professionals. 


\ 

i 


j 
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§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by the 
Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be considered 
defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by abuse, alterations to the 
Work not executed by the Design-Builder, improper or insufficient maintenance, improper operation, or normal wear 
and tear and normal usage. If required by the Owner, the Design-Builder shall furnish satisfactory evidence as to the 
kind and quality of materials and equipment. 


1 


§ 3.1.13 Royalties, Patents and Copyrights 
§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees, 

j ] 

§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights a(id patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not be 
responsible for such defense or loss when a particular design, process or product of a particular, manufacturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria. 
However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for such loss unless such 
information is promptly furnished to the Owner. If the Owner receives notice from a patent'or copyright owner of an 
alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give prompt; written 
notice to the Design-Builder. 


§ 3.1.14 Indemnification 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including.but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but only to the extent caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor, or anyone directly or 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation ?hall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist as to a,party or person 
described in this Section 3.1.14. j 

§ 3.1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by a limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, or 
anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or other 
employee benefit acts. 

§ 3.1.IS Contingent Assignment of Agreements [ , 

§ 3,1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
.1 assignment is effective only after termination of the Contract by the Owner for cause, pursuant to 

Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accents py written notification 
to the Design-Builder and the Architect, Consultants, and Contractors whose agreements are accepted 
for assignment; and j 1 ! ( 

.2 assignment is subject to the prior rights of the surety, if any, obligated underibond relating to the 
Contract. ...—■ 


1 


When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and 
obligations under the agreement. 

§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, the compensation under the . 
assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension. 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may fukhef assign the agreement 
to a successor design-builder or other entity. If the Owner assigns the agreement to a successor design-builder or other j 
entity, the Owner shall nevertheless remain legally responsible for all of the successor design-builder’s or other 
entity’s obligations under the agreement. 


i 
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§ 3.1.16 Design-Builder's Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 


ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§4.1 General 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Owner, shall be for 
the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless die Owner and 
Design-Builder execute a Modification. 5 j 

| j 

[Numbers §4.2 & §4.3 intentionally not used] 

^ 4.4 Design-Builder’s Construction Proposal f_ 

§ 4.4.1 The Design-Builder’s Construction Proposal shall include the following: ] f 

.1 A list of the documents and other information, including t h e Design Bui ld er a clarification s , 

assum pt i ons a nd de vi at i ons fr am-llte Owner’s original DesignRequii e monls and the Design-Builder’s 
original Proposal Development Documents as proposed in the Owner's procurement leading to this 
Agreement, upon which the Design-Builder’s Proposal is based; 

.2 The proposed Contract Sum, including the compensation method; i |‘ j 

.3 The proposed date the Design-Builder shall achieve Substantial Completion 2orphase d b e n ofi m a l 
occupa ne y, if applicabl e a n d acc e ptable to the - Own e r) ; ‘ j j j 

.4 An enumeration of any qualifications and exclusions, if applicable; 

.5 A list of the Design-Builder’s key personnel. Contractors and suppliers; and j 
.6 The date on which the Design-Builder’s Construction Proposal expires. j 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 

§ 4,4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall egeoute the i 
Design-Build Amendment setting forth the terms of their agreement. 

ARTICLES WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 5.1 Construction Documents 

§ S.l.l Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction 
Documents. The Construction Documents shall establish the quality levels of materials and systems required. The 
Construction Documents shall be consistent with the Design-Build Documents. 

§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the .Owner’s information. If 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the 
Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall not 
modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification. The failure of the 
Owner to discover any such deviations shall not relieve the Design-Builder of the obligation toiperform the Work in 
accordance with the Design-Build Documents. | ! i f 

§ 5.1.2.I The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. 


Formatted: Highlight 
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§ 5.2 Construction 

§ 5.2.1 Commencement. Except as permitted in Section 5.2.2, construction shall not commence prior to execution of 
the Design-Build Amendment. I f >. \ 

l I ) j 

§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to thp execution of the 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right jo reject the 
Design-Builder’s Proposal. j I' i 

j ' i 

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’S best skill and attention. 

The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 
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sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build 
Documents give other specific instructions concerning these matters. 


§ 5.2,4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work. 

Maintenance of Record Drawings: The Contractor shall maintain at the worksite one (.1) record copy of the 
Contract Documents including approved changes in good order and marked currently to record changes and 
selections made during performance of the work. A copy of submittals accepted by the: District shall also be 
maintained at the worksite. These items shall be available to the Architect and District when present at the 
worksite. When required by the Contract Documents, the Contractor shall provide record drawings on. all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical, and all 
systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an electronic 
and paper copy of record drawings of "as-built" detail to the Architect at final completion of all work, excluding 
punch list items as required by the Contract Documents. 

r' I 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. ! < j j 

! i 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughput the contract term 
a quality control program, designed to ensure the work performed is in accordance with the Contract Documents, 
including any changes, at all times and in all respects. The program shall include providihg-daily supervision and 
conducting frequent inspections by the Worksite Superintendent(s). 

1. Compliance with Employment Laws: By entering into a Contract Agreement , the Contractor agrees to abide 
by all applicable laws pertaining to employment including, by way of illustration and not limitation; the follpwirjg: 

A. Title VII of the Civil Rights Act of 1964, as may be amended. , 

B. Age Discrimination in Employment Act of 1964, as may be amended. 

C. Title I of the Americans Disabilities Act of 1990, as may be amended. 

D. Equal Pay Act of 1963, as may be amended. 

E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10 et seq., as may be amended. 

G. South Carolina Worker’s Compensation Act, Code 42-1-10 et seq., as may be amended. 


The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition is a bona fide occupational'^ 
qualification reasonably necessary for normal operations of the Contractor. The Contractor, in all . 
solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity Employef." 
The Contractor agrees to post in conspicuous places, visible to employees and applicants for ‘employment, / 
notices setting forth the provisions of this nondiscrimination clause and shall include the proyision of tHis 
paragraph in every subcontract or purchase agreement of more than 
$ 10 , 000 . | 


Employment Taxes and Benefits: The Unless und er order fr om th e I nternal Revenue Serv i ce or So uth Carolina 
state government, the District shad- does n ot withhold from the contract payments any Federal or State income taxes, 
or any employment-related taxes nonnally withheld on the District’s employees, Further, the'District shall not 
provide any employment related insurances or other benefits such as worker’s compensation for the benefit of any 
Contractor, subcontractor or suppl ier employees. 

! i 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced, and dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper quality 
and quantity to meet the Contract Documents and manage the appropriate timing of alhmaterials, sub-contracted 
work, and Contractor provided labor to ensure the continual progress of the work to meet jhe substantial completion 
date. The Contractor shall not change the Project Manager identified i n the Scope of - Work (Exhibit-A J^or the duties 
and status of the Project Manager during the course of the project without approval of the District. 
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Project Key Staff - Worksite Superintcndcnt(s): The Contractor shall employ at least one (1) full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or full-time, 
competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit A identifies 
the Worksite Superintendent(s). No less than one (1) Worksite Superintendent shall be in attendance at the worksite 
at all times during performance of any work by the Contractor’s own forces or subcontractors and during delivery of 
any materials. The Worksite Superintendent shall not perform the work of any trade or other duties; however, the 
secondary Worksite Superintendent may perform part-time work of a trade or the duties of OSHA Compliance 
Officer or fireguard, if approved by the District. The Contractor shall not change any! Worksite Superintendent 
id entified in th e Sc o p e of Work-(Exi tib U-A }-m the duties or status of same during the course of the project without 
approval of the District. The Worksite Superintendents) shall enforce strict discipline and good order among the 
Contractor’s representatives, agents, employees, subcontractors and suppliers. 


Worksite Communications: The Project Manager and Worksite Superintendents) are representatives of the Design 
Builder and communications given to them, either orally or in writing, shall be as binding as if given to the Principal 
of the Design Builder. 


§ 5.3 Labor and Materials 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and 
other facilities and services, necessary for proper execution and completion of the Work, whether temporary or 
permanent, and whether or not incorporated or to be incorporated in the Work. 


§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make 
substitutions only in accordance with Article 6. 

! I 

§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees and 
other persons carrying out the Work. The Design-Builder shall not permit employment of unfit persons or persons pot 
properly skilled in tasks assigned to them. 


§ 5.4 Taxes 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely 
scheduled to go into effect. 

§ 5.5 Permits, Fees, Notices and Compliance with Laws j 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall seture and pay for the 
permits, fees, licenses, and inspections by government agencies, necessary for proper execiitiort of the Work apd 
Substantial Completion of the Project. j 

I ’ i t 

§ 5.5,2 The Design-Builder shall comply with and give notices required by applicable laws; statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance of the Work. 


§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at the site that are 
(1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in the" 
Design-Build Documents or (2) unknown physical conditions of an unusual nature that differ materially from those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for ih 
the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions are 
disturbed and in no event later than 21 days after first observance of the conditions. The Owneijshall promptly 
investigate such conditions and, if the Owner determines that they differ materially and cauje an increase or decrease 
in the Design-Builder’s cost of, or time required for, perfonnance of any part of the Work, shal) recommend an 
equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines that the conditions at the 
site are not materially different from those indicated in the Design-Build Documents and that no change in the terms of 
the Contract is justified, the Owner shall promptly notify the Design-Builder in writing, stating the reasons. If the 
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Design-Builder disputes the Owner’s determination or recommendation, the Design-Builder may proceed as provided 
in Article 14, 


§ S.S.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Builder 
shal I immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorisation required to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the Owner 
but shall continue with all other operations that do not affect those remains or features. Requestsifor adjustments in the 
Contract Sum and Contract Time arising from the existence of such remains or features may be made as provided in 
Article 14. 

J i 

§ 5.6 Allowances j 

§ S.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents. 

Items covered by allowances shall be supplied for such amounts, and by such persons or entities as the Owner may 
direct, but the Design-Builder shall not be required to employ persons or entities to whom the Design-Builder has 
reasonable objection. j j I j 

I j ! ] 

§ 5.6.2 Unless otherwise provided in the Design-Build Documents, j j I 

.1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; j 

.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall be included in the.Contract 
Sum but not in the allowances; and 

.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual costs 
and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s costs under 
Section S.6.2.2. . - j 

§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowanci s ! 
requiring Owner selection. 

§ 5.7 Key Personnel, Contractors and Suppliers 

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the Owner 
has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone to whom 
the Design-Builder has made reasonable and timely objection. 

§ 5.7.2 If the Design-Builder desires to change any of the personnel. Contractors or suppliers identified in the 
Design-Build Amendment, including but not limited to any contractor or design professional identified by the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Qwner and provide the 
name and qualifications of the proposed new personnel, design professional, Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objecfionjto the 
proposed new personnel, design professional, Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall furnish in writing to the 
Owner the names of persons or entities (including those who are to furnish materials or equipment fabricated to a 
special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply wi|hin the 14-day period 
shall constitute notice of no reasonable objection. ' 

I j j i 

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Byilder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. 
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§ S.8 Documents and Submittals at the Site 

In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall maintain at 
the site for the Owner one copy of the Design-Build Documents and a current set of the Construction Documents, in 
good order and marked currently to indicate field changes and selections made during construction, and one copy of 
approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with Section 9.10.2 as 
a record of the Work as constructed. 

I 

§ 5.9 Use of Site j j 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, 
codes, rules and regulations, lawfitl orders of public authorities, and the Design-Build Documents, and shall not 
unreasonably encumber the site with materials or equipment. , 

I ! 

§ 5.10 Cutting and Patching j 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or a 
separate contractor except with written consent of the Owner and of such separate contractor; such consent shall not be 
unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate contractor 
the Design-Builder’s consent to cutting or otherwise altering the Work. f \ | j 

§5.11 Cleaning Up 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accum'ulatjon of waste materials 
or rubbish caused by operations under the Contract. At completion of the Work, the DesigmBujlder shall remove 
waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and sdrplus materials from 
and about the Project. 1,. 

§ 5.11.2 If the Design-Builder fails to clean upas provided in the Design-Build Documents, tire Owner may do so and 
Owner shall be entitled to reimbursement from the Design-Builder. 

§5.12 Access to Work j ! 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work inj | 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety! j 
criteria and programs, which the Owner, and its contractors and consultants, shall comply with while at the site, i 

§ 5.13 Construction by Owner or by Separate Contractors 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts 

§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the Owner’s 
own forces; and to award separate contracts in connection with other portions of the Project, or other construction or 
operations on the site, under terms and conditions identical or substantially similar to this Contract, including those 
terms and conditions related to insurance and waiver of subrogation. The Owner shall notify’the Design-Builder 
promptly after execution of any separate contract. If the Design-Builder claims that delay or Additional cosfis ihvolved 
because of such action by the Owner, the Design-Builder shall make a Claim as provided in Article 14. j 

J i | | 

§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or other construction on operations 
on the site, the term "Design-Builder” in the Design-Build Documents in each case shall mean the individijal or entity 
that executes each separate agreement with the Owner. 

§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each separate 
contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Builder shall participate 
with other separate contractors and the Owner in reviewing their construction schedules. The Design-Builder shall 
make any revisions to the construction schedule deemed necessary after a joint review and mutual agreement, the' x 
construction schedules shall then constitute the schedules to be used by the Design-Builder,/separate contractors and 
the Owner until subsequently revised. j j 

' i 

§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Owner shall be deemed to be 
subject to the same obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 
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§ 5.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall connect and coordinate the 
Design-Builder’s construction and operations with theirs as required by the Design-Build Documents. 

§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepare ja written report to the 
Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work. Failure of the 
Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate conpactor’s completed or 
partially completed construction is fit and proper to receive the Design-Builder’s Work, exdeptjas to defects not then 
reasonably discoverable. i 

i i 

§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractor(s) for costs the Owner and other 
contractors), respectively, incur because of the Design-Builder’s delays, improperly timed activities or defective 
construction. j i j i 

| j I s 

§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully cadses to completed or 
partially completed construction or to property of the Owner or separate contractors as provided in Sectioji 10.2.5. 

i . t I [ 

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in Section .5,10. 


§ 5.15 Owner’s Right to Clean Up 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the 
Owner may clean up and will allocate the cost among those responsible. 

ARTICLE 6 CHANGES IN THE WORK 
§ 6.1 General 

§ 6.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the 1 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere.in the 
Design-Build Documents. 


§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder. The Owner may issue 
a Change Directive without agreement by the Design-Builder. 

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents}:and the 
Design-Builder shall proceed promptly, unless otherwise provided in the Change Order or Change Directive. , 

! ! I / 

§ 6.2 Change Orders | | | j 

A Change Order is a written instrument signed by the Owner and Design-Builder stating tbfeir agreement upon all of 
the following: j 


.1 The change in the Work; 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build 
Amendment, the adjustment in the Design-Builder’s compensation; and 
.3 The extent of the adjustment, if any, in the Contract Time. 


§ 6.3 Change Directives / j 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior to agreement \ 
on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in 
the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without invalidating the j 
Contract, order changes in the Work within the general scope of the Contract consisting of add itions, deletions or other 
revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment m the 
Design-Builder’s compensation, and Contract Time being adjusted accordingly, > — 


"I 


\ 

\ 

i 

i 
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§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order. 


§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on one 
of the following methods: 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficjent substantiating data to 

permit evaluation; j 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upion; 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 
percentage fee; or 
.4 As provided in Section 6.3.7. 

§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application of 
such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or Design-Builder, the 
applicable unit prices shall be equitably adjusted. 

I i .1 | 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with th^ change in the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any, provided 
in the Change Directive for determining the proposed adjustment in the Contract Sum or, if: prior to execution of the 
Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time. 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith, 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the 
Design-Builder’s compensation, and Contract Time or the method for determining them. Such agreement shall be 
effective immediately and shall be recorded as a Change Order. 


§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in the Design-Builder’s ' 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount for 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable 
amount. In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and present, in such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise provided in ■ 
the Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited to the following: 

1 1 Additional costs of professional services;. .... 
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PROVIDING ITS CUSTOM ALLOWABLE COST RULES - WILL BE INSERTED A.S.A.P1 , 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 
pricing shall not exceed the following: 

A. For work performed by the Contractor’s own forces, a maximum of ten percent (10%) of theiallowable direct costs 
or the unit pricing negotiated at the time of award. 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct 

costs. *. .. 
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C. For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is allowable 
by the Contractor for administration of the sub-contract. 


Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may be 
amended by any approved Change Order, to be withheld from the Contractor’s payments throughout the term of the 
Oow/rae/yVgreement and payable at the time of final jjayment after a) full completion of all wor|c to be performed and 
all requirements established in the Contract y kgreem ent and acceptance by the District, b) submittal of all closeout 
documents, and c) submittal of an affidavit of payment of debts/claims, if requested by the District, for every 
subcontractor who performed work on the project evidencing they have received final paynienf of undisputed work 
and retainage withheld. As a condition of the contract, no more than three and one-half percent (3 5%) shall he 
retained from the progress payments of any subcontractor by the Contractor until final completion of that portion of 
the work. Prompt payment of retainage to all subcontractors at final completion of their acceptable work regardless of 
timing during the contract is mandatory. The Contractor shall, at final completion, ensure no amount of the 
Contractor’s retained funds is allocable to the completed and accepted work of any subcontractor nor to materials or 
equipment purchased from any supplier unless such amounts are in dispute and the Contractor has not requested 
payment for such disputed amounts to date. Such amounts in dispute shall be identified on the Contractor’s affidavit 
of payment of debts/claims submitted with final documents. j j 

s i ; 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion or change that results in 
a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, ini the Desigh-Builder’s 
compensation, shall be actual net cost When both additions and credits covering related Work Or substitutions are 
involved in a change, the allowance for overhead and profit shall be figured on the basis of net increase, if any, with 
respect to that change. 


L-Hfoi 
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§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment. The Owner will make 
an interim determination for purposes of certification for payment for those costs deemed to be reasonably justified. 
The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior to execution of the DesigmBujld 
Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject to the right of j 
Design-Builder to disagree and assert a Claim in accordance with Article 14. j •<-. , 


§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued for all or 
any part of a Change Directive. 


ARTICLE 7 OWNER’S RESPONSIBILITIES 

§ 7.1 General l j \ 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the Owner with 
respect to all Project matters requiring the Owner’s approval or authorization. j j j / 

\. j I i 

§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’sjschedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to give notices of project commencement and take 
other action to protect the integrity and exclusivity of the project payment bond(s). 


§ 7.2 Information and Services Required of the Owner 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design/Build Documents with 
reasonable promptness. j 

I i 

i i 

§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by'the Design-Build 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also provide surveys 
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describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control. 


§ 7.2.3 The Owner shall promptly obtain easements, zoning variances, and legal authorizations or entitlements 
regarding site utilization where essential to the execution of the Project, 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing land development, ?onijig, and other permits, 
licenses and inspections. ; | 

§ 7.2.5 The services, information, surveys and reports required to be provided by the Ownej- under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided inithis. Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof. In no event shall the 
Design-Builder be relieved of its responsibility to exercise proper precautions relating to thfe safe performance of the 
Work. 

§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work or non-conformity with the 
Design-Build Documents, the Owner shall give prompt written notice thereof to the Desigh-Builder. 

i I ! 

7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s obligations 
under the Design-Build Documents and the Design-Builder’s Proposal, Thereafter, the Design Build e r may - onl y 


§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been 
specially authorized, the Owner shall communicate through the Design-Builder with persons or entities employed 
retained by the Design-Builder. 



§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, upon 
request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for investigation 


of subsurface, air and water conditions when such services are reasonably necessary to properly carry out the design 
services furnished by the Design-Builder. In such event, the Design-Builder shall specify the.Services required Such 
services may include, but are not limited to, test borings, test pits, determinations of soil bearing values; percolation 
tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessejry operations 'for '/ , ' 

anticipating subsoil conditions. The services of geotechnical engineer(s) or other consultant^ shall include preparation 
and submission of all appropriate reports and professional recommendations, i 

! ! 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. i __ 


§ 7.3 Submittals 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals. Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions and 
quantities; or for substantiating instructions for installation or performance of equipment or systems; or for 
determining that the Submittals are in conformance with the Design-Build Documents, all of,Which-remain the 
responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s action will be taken in 
accordance with the submittal schedule approved by the Owner or, in the absence of an appioved submittal schedule, 
with reasonable promptness while allowing sufficient time in the Owner’s judgment to permit Adequate review. The 
Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under Sections 3.1.11, 3.1.12, 
and 5.2.3. The Owner’s review shall not constitute approval of safety precautions or, unless otherwise specifically 
stated by the Owner, of any construction means, methods, techniques, sequences or procedures. The Owner’s approval 
of a specific item shall not indicate approval of an assembly of which the item is a component, 


i 

i 

| 
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i 


i 
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§ 7.3.2 Upon review of the Submittals required by the Design-Buiid Documents, the Owner or its designee shall notify 
the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 


8 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make 
on-site inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in connection with the Work, because these are solely the Desigrj-Builder’s rights and 
responsibilities under the Design-Build Documents. j j 


§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Work in accordance with the 
requirements of the Design-Build Documents. The Owner shall not have control over or charge of* and will not be 
responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors, oritheir agents or 
employees, or any other persons or entities performing portions of the Work for the Design-Bujlder. 


§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section 15.5.2, whether or not such 
Work is fabricated, installed or completed. However, neither this authority of the Owner nor a decision made in good 
faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owneij to the 
Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, theirt agents orfemployees, 
or other persons or entities performing portions of the Work. 

ij M 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in aceordancelwith Section 9.8 and the 
date of final completion in accordance with Section 9.10. 


§ 7.8 Owner’s Right to Stop Work 

If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordance with the Design-Suild 
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, uijtil 
the cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not give ri|e to a 
duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or dny other person or pntity, 
except to the extent required by Section 5.13.1.3. v } 

"" L, 

§ 7.9 Owner’s Right to Carry Out the Work 

If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents and 
fails within a ten-day period after receipt of written notice from the Owner to commence and continue correction of 
such default or neglect with diligence and promptness, the Owner may, without prejudice to other remedies the Owner 
may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued deducting from 
payments then or thereafter due the Design-Builder the reasonable cost of correcting such deficiencies. If payments 
then or thereafter due the Design-Builder are not sufficient to cover such amounts, the Design-Builder shall pay the 
difference to the Owner. For Work on the critical path to beneficial occupancy of the Project (Or defined component 
thereof) the ten-day period referenced herein is reduced to five (5) days during the 60 days prior to substantial 
completion as shown on the last schedule properly submitted under § 3.1.9. 

ARTICLE 8 TIME 
§ 8.1 Progress and Completion 
§ 8.1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. 

§ 8.1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commence (he Work prior to the 
effective date of insurance, other than property insurance, required by this Contract. The Cqntrqct Time shall not be j 

adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Contract. 

.1 | ; 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial 

Completion within the Contract Time. I j 

§ 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 
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The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will incur 
as a result of breach of contract by failure to achieve substantia! completion are: use of relocatable classrooms; use of 
alternate sites for the educational program; disruption of class locations; disruption of athletic program; disruption of 
public service activities planned for the project; loss of rental of the project; security risks due tocomingling of project 
workers with additional persons on and near the site; additional safety risks of equipment, Vehicles, and unfinished 
work on the campus during the academic term; general disruption of the teaching and learning process due to project 
activities during the academic term; moving equipment during the academic term when students and full staff are 
present; hann to the Owner’s reputation and established goodwill among the community, parents, students, and staff 
due to late delivery of the project; loss of student morale and academic performance due toithe ongoing Work during 
the academic term; harm to the Owner’s public relations; disruption and inefficiency of the management of all the 
Owner’s facilities and other current construction projects. The measurement of such damages is difficult. 
Accordingly, such damages are converted to Liquidated Damages as follows: for each day the Work is not 
Substantially Complete beyond the Contract Time allowed for Substantial Completion, liquidated damages of $1000 
will be due from the Design-Builder to the Owner; for each day the Work is not Finally Complete beyond the Contract 
Time allowed for Final Completion, liquidated damages of $500 will be due from the Design-Builder to the Owner. 

I | ! j 

§ 8.2 Delays and Extensions of Time j | | 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of theWofk by an adt orineglect 
of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in tpe Work by 
the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes bbyond the 
Design-Builder’s control; or by delay authorized by the Owner pending mediation and binding .dispute resolution .or. 
by other causes that the Owner determines may justify delay, then the Contract Time shall be extended by Change 
Order for such reasonable time as the Owner may determine. 


§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 




§ 8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional time, such 
request shall be documented by data substantiating the weather conditions a) were abnormal .for aperiod of time .which 
could not have been reasonably anticipated; b) had an adverse effect on the work scheduled, and alternate work j 
unaffected by the weather could not have been done; and c) had an adverse effect on the construction schedule' such 
that the loss of work time will adversely impact the established completion date. The Contractor must make evpry 
effort to mitigate the potential effect of the weather on the construction schedule including, but not limited to, 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate work days 
within the work week, or other such actions. Such time extension request shall be in writing and submitted to the 
District for approval within ten (10) days from the end of the event causing the impact on the construction' schedule. 
An extension of time not requested within the appropriate time period shall not be considered. The approved . 
extension of time shall be incorporated in the next Change Order. j / ' 

it i /' 

i J j 

§ 8.2.4 Anticipated Weather Delays: A total of five (5) days per calendar month (non-cumulative) shalljbe / 
anticipated by the Contractor as "adverse weather," and such time shall not be considered justification for an extension 
of time. Such anticipated adverse weather days are established only for normally scheduleq wdrk days, excluding 
Saturdays, Sundays and major holidays, unless such adverse weather conditions on those days are severe enough to 
impact the scheduled work on the following work day. If adverse weather days beyond the five (5) days anticipated 
are substantiated and the Contractor could not mitigate the impact of the additional adverse weather days, an extension 
of time may be allowed only to the extent of the actual impact on the last approved construction schedule and only to 
the extent of one (1) full day of extended time for each full working day of adverse weather conditions which 
prevented a forty-hour work week within a seven (7) day calendar week. A request for adverse weather extension 
shall not be allowed after the date established for substantial completion, / / 


ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 
§ 9.1 Contract Sum 

The Contract Sum is stated in the Design-Build Amendment. 


! j 
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§ 9.2 Schedule of Values 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder, prior to the 
first Application for Payment after execution of the Design-Build Amendment shall submit to the Owner a schedule of 
values allocating the entire Contract Sum to the various portions of the Work and prepared in such fonn and supported 
by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to by the Owner, 
shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. ; 


§ 9.3 Applications for. Payment 

J9.3.1 At least tern T WENTY ONE days before the date established for each progress payment, the DesigjvBuilder _.{Formatted: Highlight 

shall submit to the Owner an itemized Application for Payment for completed portions of the Work. The application 
shall be notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the 
Owner may require, such as copies of requisitions from the Architect, Consultants, Contractors, and material 
suppliers, and shall reflect retainage if provided for in the Design-Build Documents. j j 

§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. j J j 

j I I, j 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for whichithe 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, hr other persons or 
entities providing services or work for the Design-Builder, unless such Work has been performed by others whom the 
Design-Builder intends to pay. 

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored on or off the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish the, j 

Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the cpsts-of 
appl icable insurance, storage and transportation to the site for such materials and equipment stored off the site, j j 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an 
Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Owner shall, to the best of the Design-Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in favor of the 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entitled to make a 
claim by reason of having provided labor, materials and equipment relating to the Work. J ’ \ 


V 


J 9.4 Certificates for Payment .. .J_j_ 

SEE §.A,1.5,1,3 FOR SCHEDULE, In accordance with the schedule set forth in § A. 1.5.1.3, Tthe Owner shall, within 

Certificate for Payment indicating the amount the Owner determines is properly due, and notify the Design-Builder in 
writing of the Owner’s reasons for withholding certification in whole or in part as provided in Section 9.5.1. 


-{ Formatted: Highlight 


§ 9.5 Decisions to Withhold Certification 

§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the 
Design-Builder’s Application for Payment, or (he quality of the Work is not in accordance wjth the Design-Build 
Documents. If the Owner is unable to certify payment in the amount of the Application, the .Owper will notify the 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree oh a revised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems jo be due and owing. The i 
Owner may also withhold a Certificate for Payment or, because of subsequently discoveredleviience, may nullify the ; 
whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the Owner 1 ■ 

from loss for which the Design-Builder is responsible because of 

.1 defective Work, including design and construction, not remedied; 


] 
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.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless security 
acceptable to the Owner is provided by the Design-Builder; 

.3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 
others, for services, labor, materials or equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 

.5 damage to the Owner or a separate contractor; j < 

.6 reasonable evidence that the Work will not be completed within the ContracfiTime, and that the unpaid 
balance would not be adequate to cover actual or liquidated damages for the anticipated delay; or 
.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 

§ 9.5.2 When the above reasons for withholding certification are removed, certification wil j be made for amounts 
previously withheld, 

I \ 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option, issue 
joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. 

j 

§ 9.6 Progress Payments j j 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make paymenj in the manner and within 
the time provided in the Design-Build Documents. 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person or entity providing 
services or work for the Design-Builder no later than the time period required by applicable law, but in no event more 
than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, Contractor, 
and other person or entity providing services or work for the Design-Builder is entitled, reflecting percentages actually 
retained from payments to the Design-Builder on account of the portion of the Work performed by the Architect, 
Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate agreement with each I 
Architect, Consultant, Contractor, and other person or entity providing services or work for the Design-Builder; 
require each Architect, Consultant, Contractor, and other person or entity providing services or work for the 
Design-Builder to make payments to subconsultants and subcontractors in a similar manner. 


§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, Contractor, or other 
person or entity providing services or work for the Design-Builder, information regarding percentages of completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account of portions of the 
Work done by such Architect, Consultant, Contractor or other person or entity providing services or work for the 
Design-Builder. / _ \ 

/ s' \ \ s' 

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that this Design-Builderhas 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or workjfor the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. Owner shall have the right to tontact 
the Architect, Consultants, and Contractors to ascertain whether they have been properly paid. jThe Owneij shqll have 
no obligation to pay or to see to the payment of money to a Consultant or Contractor. \ \ . _ J j 

j 

§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9.6.2, 9.6.3 and 9.6.4. 


§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents. 

j [ \ \ 

§ 9.7 Failure of Payment j 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, within the time required 
by the Design-Build Documents, then the Design-Builder may, upon seven additional days] written notice to the 
Owner, stop the Work until payment of the amount owing has been received. The Contract (Time shall be extended 
appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable cosls-of 
shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents. 
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§ 9.8 Substantial Completion 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof is 
sufficiently complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with 
this Section 9.8. r i 


§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall p r e pare an d submit to the Owner! an occupancy permit 
issued by the South Carolina Office of School Facilities and a comprehensive list of items to be completed or corrected 
prior to final payment. Failure to include an item on such list does not alter the responsibility of the Design-Builder to i 
complete all Work in accordance with the Design-Build Documents. 

! i _.- --- 

jj 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall iiiak e- an in s peotio i u eyiew the to domnn ino whothcr _| Formatted: Highlight 


t h e Wo r k er d e sig na t ed p o rt i on thereof is substantially complete . If the Owner’s m s p e otion reyiew discloses any item, 
whether or not included on the Design-Builder’s list, which is not sufficiently complete in accordance with the 
Design-Build Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its 
intended use, the Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or 
correct such item upon notification by the Owner. In such case, the Design-Builder shall then submit a request for 

! I i I 

§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.S, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. 


j} 9.8.5 When the Work or designated portion thereof is substantially complete the pesign-Builder will prepare obtain _. 

for the Owne r’s signatur e o n occupancy permit issued by the South Carolina Office of School Facilities and a 
Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial , j 
Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, \ 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of ' 
Substantial Completion. 

_ I 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder to the Owner for written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, and consent of surety, if ! 
any, the Owner shall make payment of retainage applying to the Work or designated portion thereof. Payment shall be 
adjusted for Work that is incomplete or not in accordance with the requirements of the Design-Build Documents. 

j i \ V 

§ 9.9 Partial Occupancy or Use j j j 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the jVork at any st^ge When 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is! 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized byipublic 
authorities having jurisdiction over the Project. Such partial occupancy or use may commence whether or not the 
portion is substantially complete, provided the Owner and Design-Builder have accepted in writing the responsibilities 
assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, damage to the Work and 
insurance, and have agreed in writing concerning the period for correction of the Work and commencement of 
warranties required by the Design-Build Documents. When the Design-Builder considers a portion substantially 
complete, the Design-Builder shall prepare and submit a list to the Owner as provided under Sectiop'9.8.2, Consent of 
the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The stage of .the progress of the •, 

Work shall be determined by written agreement between the Owner and Design-Builder, j l 

! s 1 

| § 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly inspeet-reyiew 
the area to be occupied or portion of the Work to be used in order to determine and record the cbndition of the Work. 

1 - . 1 i 

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not constitute 
acceptance of Work not complying with the requirements of the Design-Build Documents. 
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§ 9.10 Final Completion and Final Payment 

§ 9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and acceptance 
and upon receipt of a final Application for Payment, the Owner will promptly make such inspection. When the Owner 
finds the Work acceptable under the Design-Build Documents and the Contract fully performed, the Owner will, 
subject to Section 9.10.2, promptly issue a final Certificate for Payment. 

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until tile Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness 
connected with the Work, for which the Owner or the Owner’s property might be responsible or encumbered, (less 
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance required 
by the Design-Build Documents to remain in force after final payment is currently in effect; (3) a written statement 
that the Design-Builder knows of no substantial reason that the insurance will not be renewable to cover the period 
required, by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5) as-jconstructed record 
copy of the Construction Documents marked to indicate field changes and selections made during construction, (6) 
manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) jf required by the Owner, 
other data establishing payment or satisfaction of obligations, such as receipts, or releases and waivers of libhs,jclaims, 
security interests, or encumbrances, arising out of the Contract, to the extent and in such forip aslmay be designated by 
the Owner. If an Architect, a Consultant, or a Contractor, or other person or entity providing services or vyorkifor the 
Design-Builder, refuses to furnish a release or waiver required by the Owner, the Design-Builder may furbish! a bond 
satisfactory to the Owner to indemnify the Owner against such liens, claims, security interests, br encumbrances. If 
such liens, claims, security interests, or encumbrances remains unsatisfied after payments are made, the ' 
Design-Builder shall refund to the Owner all money that the Owner may be compelled to pay in discharging such 
liens, claims, security interests, or encumbrances, including all costs and reasonable attorneys’ fees. 


§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without tenninating the Contract, make payment of the balance due for that portiomof the 
Work fully completed and accepted. If the remaining balance for Work not fully completed, or corrected Is iessjthan 
retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consent of surety to 
payment of the balance due for that portion of the Work fully completed and accepted shall be submitted by th^ ; 
Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under term s and conditioris 
governing final payment, except that it shall not constitute a waiver of claims. 


§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from 
.1 liens, Claims, security interests or encumbrances arising out of the Contract and unsettled; 

.2 failure of the Work to comply with the requirements of the Design-Build Documents; 

.3 terms of special warranties required by the Design-Build Documents; 

.4 post-occupancy services to be provided by or through the Design-Buildeij ) ' 

j j y 

§ 9.10.S Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the Des gn-puilder 
except those previously made in writing and identified by the Design-Builder as unsettled ait the time of fi ial j 
Application for Payment. J L..,. ! t_ 


ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 
§ 10,1 Safety Precautions and Programs 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance of the Contract. 

§ 10.2 Safety of Persons and Property 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to prevent 
damage, injury or loss to 

.1 employees on the Work and other persons who may be affected thereby; \ j 

.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the site, 

under care, custody or control of the Design-Builder or the Architect, Consultants, or Contractors, or 
other person or entity providing services or work for the Design-Builder, and 


\ 
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other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, roadways, 
or structures and utilities not designated for removal, relocation or replacement in the course of 
construction. 


§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or their 
protection from damage, injury or loss. 

i ; 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and performance 
of the Contract, reasonable safeguards for safety and protection, including posting danger signs and other warnings 
against hazards, promulgating safety regulations, and notify owners and users of adjacent sites and utilities of the 1 

safeguards and protections. 

! ) 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, are 
necessary' for execution of the Work, the Design-Builder shall exercise utmost care, and carry oh such activities under 
supervision of properly qual ified personnel. 

it j | 

§ 10.2.S The Design-Builder shall promptly remedy damage and loss (other than damage of loss insured Under 
property insurance required by the Design-Build Documents) to property referred to in Sections ; 10.2.1.2 and 10.2.1.3, 
caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor jor qnyone directly! or 
indirectly employed by any of them, or by anyone for whose acts they may be liable and forwhifch the Design-Builder 
is responsible under Sections 10.2.1.2 and 10.2.1.3; except damage or loss attributable to acts ofomissions of the 
Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the Owner may be liable, 
and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations of the Design-Builder 
are in addition to the Design-Builder’s obligations under Section 3.114. i 

.. • 1 

§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s organization, at the site, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless I 
otherwise designated by the Design-Builder in writing to the Owner. " 

j ... I 

§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so as to cause damage or 
create an unsafe condition. 

§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injury or damage to 
person or property because of an act or omission of the other, or of others for whose acts such party is legally 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other 
party to investigate the matter. S ,, ’ \ ^ 

I I \ ! , 

§ 10.3 Hazardous Materials I 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included in the Design-Build 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reasonable precautions will be inadequatejto prevent foreseeable 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner in 
writing. .• - "™— 

§ 10,3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise required \ 
by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder th$ names and qualifications 
of persons or entities who are to perform tests verifying the presence or absence of such material or substance or who 
are to perform the task of removal or safe containment of such material or substance. The Ejesign-Builder will 
promptly reply to the Owner in writing stating whether or not the Design-Builder has reasohable objection to the 
persons or entities proposed by the Owner. If the Design-Builder has an objection to a person or entity proposed by the 
Owner, the Owner shall propose another to whom the Design-Builder has no reasonable objection. When the material 
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or substance has been rendered harmless. Work in the affected area shall resume upon written agreement of the Owner 
and Design-Builder. By Change Order, the Contract Time shall be extended appropriately and the Contract Sum shall 
be increased in the amount of the Design-Builder’s reasonable additional costs of shut-down, delay and start-up. 

§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Design-Builder, the 
Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, losses and 
expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of the Work in the 
affected area, if in fact the material or substance presents the risk of bodily injury or death as described in 
Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss or expense is attributable to 
bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property'(other than the Work 
itself), except to the extent that such damage, loss or expense is due to the fault or negligence of the party seeking 
indemnify.. j 

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be 
responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s 
fault or negligence in the use and handling of such materials or substances. \ 

! 1 | ! 

§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner incfys (1) for remediation 
of a material or substance the Design-Builder brings to the site and negligently handles, or (2) where the j j 
Design-Builder fails to perfonn its obligations under Section 10.3.1, except to the extent that the cost and expense are 
due to the Owner’s fault or negligence. I 'I 

! __ _... . I 

§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense 
thereby incurred. 


§ 10.4 Emergencies 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s 
discretion, to prevent threatened damage, injury or loss. 


ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 
§ 11.1 Uncovering of Work 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the 
Work has been performed in accordance with the Design-Build Documents. If such Work is in accordance with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract Time 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-Build Documents, the costs of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Builder shall not’be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or k separate contractor in 
which event the Owner shall be responsible for payment of such costs and the Contract Time Will be adjusted as 
appropriate. • { 


§ 11.2 Correction of Work 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before or 
after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such rejected 
or nonconforming Work, including additional testing and inspections, the cost of uncovering and replacement, and 
compensation for any design consultant employed by the Owner whose expenses and compensation were made 
necessary thereby, shall be at the Design-Builder’s expense. j 


J 11.2.2 After Substantial Completion ___ _ j_ j ... . 

§ l i.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within two y e nr s after the dat e of 

e stablished under S e ctio n 9.9.1, or-b y term s o f an app li cab le op e oin l wa rr anty required by the Design Bui l d 
P oouments t he three-v ear duration of the Design-Builder’s post-occupancv obligations, , any of the Work is found not 
to be in accordance with the requirements of the Design-Build Documents, the Design-Builder shall correct it 
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promptly after receipt of written notice from the Owner to do so unless the Owner has previously given the 
Design-Builder a written acceptance of such condition. The Owner shall give such notice promptly after discovery of 
the condition. During th e two v e a rthis period for correction of the Work, if the Owner fails to notify the 
Design-Builder and give the Design-Builder an opportunity to make the correction, the Owner waives the rights to 
require correction by the Design-Builder and to make a claim for breach of warranty. If the Design-Builder fails to 
correct nonconfonning Work within a reasonable time during that period after receipt of notice from the Owner, the 
Owner may correct it in accordance with Section 7.9. j S 

. ! i 

§ 11,2.2,2 Thjse two-year period for correction of Work shall be extended with respect to portions of Work first 
performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. ! , 

j ! 

§ 11,2,2.3 Thjse - tw o y ear period for correction of Work shall not be extended by corrective Work performed by the 
Design-Builder pursuant to this Section 11.2. 


§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in; accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder ijor accepted by the 

- 


Owner. 


J I 

Ijvner 


§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged constructioh of the Oyster or 
separate contractors, whether completed or partially completed, caused by the Design-Builder’s correction; or removal 
of Work that is not in accordance with the requirements of the Design-Build Documents. 1 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the two-year period for 
correction of Work as described in Section 11.2.2 relates only to the specific obligation of the Design-Builder to 
correct the Work, and has no relationship to the time within which the obligation to comply with the Design-Build . 
Documents may be sought to be enforced, nor to the time within which proceedings may be commended to establish 
the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically, to Correct:the' 
Work. 

§ 11.3 Acceptance of Nonconforming Work 
If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be reduced 
as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been made. 
Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the nonconformity and 
the Owner’s informed consent to accept it. Nonconfonning Work shall not become accepted Work by inaction or- 
implication. I /' \ /' 

i ( \ ■' 

ARTICLE 12 COPYRIGHTS AND LICENSES ! • j / 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, inc|udipg those inleleetronic 
form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any otjier 
person or entity providing services or work for any of them, shall be deemed the authors and owners of their respective 
Instruments of Service, including the Drawings and Specifications, and shall retain all common law, statutory and 
other reserved rights, including copyrights. Submission or distribution of Instruments of Service to meet official 
regulatory requirements, or for similar purposes in connection with the Project, is not to be construed as publication in 
derogation of the reserved rights of the Design-Builder and the Architect, Consultants, and Contractors, and any other 
person or entity providing services or work for any of them. 

§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, opany other 
information, the transmitting party is the copyright owner of such information or has permission from the copyright 


owner to transmit such information for its use on the Project. 




J 12.3 Upon execution ofthe Agreement^the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service selel y - and e xclusiv e ly for purposes of constructing, using, 
maintaining, altering and adding to the Project, and as a proto ty pical ba sis 1 


! I 


JH. 
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Docu m e nts . The license granted under this section permits the Owner to authorize its consultants and separate 

services or construction for the Projec t, or as a prototyp i cal basis for future Owner design^Should the Owner re use 
the Documents a nd/or Spec ifications for other Projects, then the Archite ct, if no t ret ained for t he other Proiec tfsV shall 
be relieved of any liabilitie s arising out of til e Proiectfsl and to the extent permitted by law the Owner will indemnify 
and h old harmless the A rchitect from any Claims arising out of su ch oth er Proiectfsl. ; » 

i i 

§ 12,3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, that 
will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder's 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason to obtain a limited, irrevocable and non-exclusive license solely a n d 
e x - elu s iv e ly -for purposes of constructing, using, maintaining, altering and adding to the Project, and as a prototypical 
basis for future Owner designs, provid e d th at-the OwnerO^-egreesfrrpay lolhe Architect, Cons ultant or Contractor all 
amounts due, and (2) provide the-A rch i lect, Consultant or C onlructonwilhlhe-Qwner’s written agreemenHe 
i nd e mnify and hold harml e ss the Arohiteot, Consultan t-oi Contractor! 
defense, related to olarms-and-eauses ot-aotion asserted-by-a ny third per s on r 
oxpon s o s ar i se from th e Owner’s alteration or u s e of the In s truments of Servic e. , 

' ( i | 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses the 
Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the i 

Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or workjtor any 
of them, from all claims and causes of action arising from or related to such uses. The terms 6f this Section 12.3.2 shall 
not apply if the Owner rightfully terminates this Agreement for cause under Sections 13.1.4 or 13.2.2. 
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ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment 
§ 13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformance.and j 
cause for termination or, at the Design-Builder’s option, cause for suspension of performanceof services undeij this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give beveii days’ written notice 
to the Owner before suspending the Work. In the event of a suspension of the Work, the Design-Builder shall have no 
liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming the Work, the 
Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in the interruption and 
resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and lime to complete, the 
remaining Work shall be equitably adjusted. 

§ 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the Work performed prior to 
notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Builder fs compensation for, 
and time to complete, the remaining Work shall be equitably adjusted. 

i < j / 

i £ 

§ 13.1.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the faOlt of the 
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than s’evep days’ wriltenjnotice. 

§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other 
party fail substantially to perform in accordance with the terms of this Agreement through no fault of the party 
initiating the termination. 


§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the Design-Builder, 
for the Owner’s convenience and without cause. / 

j j 

§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination and any other expenses directly attributable to termination for which the 
Design-Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation under this 
Section 13.1.6 be greater than the compensation set forth in Section 2.1. j 


i ! 
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§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment 
§ 13.2.1 Termination by the Design-Builder 

§ 13.2.1.1 The Design-Builder may terminate the Contract if the Work is stopped for a period of 30 consecutive days 
through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor, or their agents or 
employees, or any other persons or entities performing portions of the Work under direct or indirect contract with the 
Design-Builder, for any of the following reasons: i ■ 

.1 Issuance of an order of a court or other public authority having jurisdiction tHat requires all Work to be 
stopped; 

.2 An act of government, such as a declaration of national emergency that requires ail Work to be stopped; 

.3 Because the Owner has not issued a Certificate for Payment and has not notified the Design-Builder of 
the reason for withholding certification as provided in Section 9.5.1, or because the Owner has not 
made payment on a Certificate for Payment within the time stated in the Design-Build Documents; or 
.4 The Owner has failed to furnish to the Design-Builder promptly, upon the Design-Builder’s request, 
reasonable evidence as required by Section 7.2.7. 

§ 13.2.1,2 The Design-Builder may terminate the Contract if, through no act or fault of the Design-Builder, the 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or cqtilies performing portions 
of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delqys or interruptions of 
the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate mote than 100 pej-cerit of the 
total number of days scheduled for completion, or 120 days in any 365-day period, whichever ip less. ; j 

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Buiider may, tipon seven 
days’ written notice to die Owner, terminate the Contract and recover from the Owner payment for Work executed,_ 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of such termination. 

§ 13.2.1.4 If the Work is stopped fora period of 60 consecutive days through no act or fault of the Design-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respect,to j 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ written nolicejto 

the Owner, terminate the Contract and recover from the Owner as provided in Section 13.2.3.3. 

1 I 

§ 13.2.2 Termination by the Owner For Cause 
§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder 

.1 fails to submit the Proposal by the date required by this Agreement, or if no date is indicated, within a 
reasonable time consistent with the date of Substantia! Completion; 

.2 repeatedly refuses or fails to supply an Architect, or enough properly skilled Consultants,.Contractors, 
or workers or proper materials; / 

.3 fails to make payment to the Architect, Consultants, or Contractors for services, materials,or labor in 
accordance with their respective agreements with the Design-Builder, j f \ V 

.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or.lawful 
orders of a public authority; or | | j I 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build I^ocUments. j j 

i !. . J I. 

§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or remedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice, 
terminate employment of the Design-Builder and may, subject to any prior rights of the surety: 

.1 Exclude the Design-Builder from the site and take possession of all materials, equipment, tools, and 
construction equipment and machinery thereon owned by the Design-Builder; 

.2 Accept assignment of the Architect, Consultant and Contractor agreements pupuanj to Section 3.1.15;, 
and / / 

.3 Finish the Work by whatever reasonable method the Owner may deem expedjent/Upon written request 
of the Design-Builder, the Owner shall furnish to the Design-Builder a detailed accounting of the costs 
incurred by the Owner in finishing the Work. 

§ 13.2.2,3 When the Owner terminates the Contract for one of the reasons stated in Section? 13.2.2.1, the 
Design-Builder shall not be entitled to receive further payment until the Work is finished. 1 
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§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages incurred 
by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and damages 
exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for such 
payments shall survive termination of the Contract and are expressly included in the performance of the Work covered 
by the Design-Builder’s performance bond. 


§ 13.2.3 Suspension by the Owner for Convenience j 

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrupt the Work 
in whole or in part for such period of time as the Owner may determine. \ j 

§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and lime caused by 
suspension, delay or interruption as described in Section 13.2.3.1. Adjustment of the Contract Sum shall include 
profit. No adjustment shall be made to the extent 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause for 
which the Design-Builder is responsible; or 

.2 that an equitable adjustment is made or denied under another provision of the Contract. 

§ 13.2.4 Termination by the Owner for Convenience 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without 

F j j j 

§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Ownej’s convenience, the 
Design-Builder shall 

.1 cease operations as directed by the Owner in the notice; i __ 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 
and, 

.3 except for Work directed to be performed prior to the effective date of termination stated in the notice, 
terminate all existing Project agreements, including agreements with the Architect, Consultants, 
Contractors, and purchase orders, and enter into no further Project agreements and purchase orders.! 


§ 13,2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive; 
payment for Work executed, and costs incurred by reason of such termination. ' 


ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION 
§ 14.1 Claims 

§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, payment of 
money, or other relief with respect to the terms of the Contract. The term "Claim" also includes other disputes and 
matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The 
responsibility to substantiate Claims shall rest with the party making the Claim. 


/ 


/ 




§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims ahd causes qf action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of of related to the Contract in 
accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within'the‘time 
period specified by law. i j J _ 

§ 14,1.3 Notice of Claims 1 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner or Design-Builder must be 
initiated by written notice to the other party within 21 days after occurrence of the event giving rise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 

§ 14.1.3.2 Claims Arising After Final Payment After Final Payment, Claims by either the Owner or Design-Builder 
that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, must be initiated by prompt written notice 
to the other party. The notice requirement in Section 14.1.3.1 and the Initial Decision requirement as a condition 
precedent to mediation in Section 14.2.1 shall not apply. 

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in 
writing or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of 
the Contract and the Owner shall continue to make payments in accordance with the Design-Build Documents. 
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§ 14.J.S Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion of the Work that relates 
to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property arising 
under Section 10.4. 

t ; 

§ 14.1.6 Claims for Additional Time 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, written notice as 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of cost and of probable effect of 
delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary. 


a nt i cipat e d, and -had-an-advers e ef fe ct on th e s cheduled conduct io n, [covered elsewhere! 


§ 14.1.7 Claims for Consequential Damages i • 

The Design-Builder and Owner waive Claims against each other for consequential damage? arising out of or relating 
to this Contract. This mutual waiver includes j 

. 1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, 

business and reputation, and for loss of management or employee productivity or of the services'of such 
persons; and j j j i 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, arid for loss of profit except 
anticipated profit arising directly from the Work and otherwise available under this Agreement. 

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s termination in 
accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award of 
liquidated damages, when applicable, in accordance with the requirements of the Design-Build Documents. ; j 

§ 14.2 Initial Decision 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the Owner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 10.3 and 
10.4 of the Agreement and Sections B.3.2.9 and B.3.2.10 of Exhibit B to this Agreement, unless 30 days have passed 
after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed in writing; 
the Owner shall render the initial decision on Claims. 

§ 14.2.2 Procedure . 

§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provjde ^ written 
response to Owner within ten days after receipt of the notice required under Section 14.1.3.1. Thereafter, jhe Owner 
shall render an initial decision within ten days of receiving the Design-Builder’s response: (;1) withdrawing the Claim 
in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. 

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim 1 , thi; Owner will take one 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3.1: (1) request 
additional supporting data, (2) render an initial decision rejecting the Claim in whole or in part, (3) render an initial 
decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to render an initial decision 
because the Owner lacks sufficient information to evaluate the merits of the Claim. 


enled . - f Formatted: Highlight 


§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information from 
persons with special knowledge or expertise who may assist the Owner in rendering a decision. Die retention of such 
persons shall be at the Owner’s expense. I 

{ ! ; j 

§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnishadditional supporting 
data, the Design-Builder shall respond, within ten days after receipt of such request, and sh^ll either (1) provide a 
response on the requested supporting data, (2) advise the Owner when the response or supporting data will be 
furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of the response or supporting 
data, if any, the Owner will either reject or approve the Claim in whole or in part. 
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§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor, and (3) identify any change 
in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties but subject 
to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute resolution. 

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of Section 14.2.6.1. 

i 

• i 

§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other party 
file for mediation within 60 days of the initial decision. If such a demand is made and the p^rty'receiving the demand 
fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue binding 
dispute resolution proceedings with respect to the initial decision. > , .I 

| j 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify the surety, 
if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Design-Builder’s default, the 
Owner may, but is not obligated to, notify the surety and request the surety's assistance in fesblving the controversy. 

§ 14.3 Mediation i j I t 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except tHosej waived 
as provided for in Sections 9.10.4, 9.10.5, and 14.1.7, shall be subject to mediation as a condition precedent to binding 
dispute resolution. i ! 

j | || 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation shall proceed in advance of 
binding dispute resolution proceedings, which shall be stayed pending mediation fora period of 60 days from the date i 
of filing, unless stayed for a longer period by agreement of the parties or court order. 

§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the place 
where the Project is located, unless another location is mutually agreed upon. Agreements reached in mediation shall 
be enforceable as settlement agreements in any court having jurisdiction. 

1 

) 

ARTICLE 15 MISCELLANEOUS PROVISIONS 
§ 15.1 Governing Law 

The Contract shall be governed by the law of the place where the Project is located. 

§ 15.2 Successors and Assigns 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents. Except as 
provided in Section 15,2.2, neither party to the Contract shall assign the Contract as a whole without written consent of 
the other. If either party attempts to make such an assignment without such consent, that party shall nevertheless 
remain legally responsible for all obligations under the Contract. 1 i I 

[ | I | 

’1 I 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing 
construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the Design-Build 
Documents. The Design-Builder shall execute all consents reasonably required to facilitate such assignment. —— 

g 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, other 
than those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates for review at 
least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, Architect, 

Consultants, or Contractors to execute consents reasonably required to facilitate assignment/io adender, the 
Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are consistent with this 
Agreement, provided the proposed consent is submitted to them for review at least 14 days iprior to execution. The 
Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents that 
would require knowledge, services or responsibilities beyond the scope of their services. 1 
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§ 15.3 Written Notice 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party giving 
notice. Written notice may also be established by acknowledgements and responses exchanged via electronic 
communications such as electronic mail or any internal messaging functionality of B1M and/or project management 
software used by the parties for the project 


§ 15.4 Rights and Remedies \ j 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed or 
available by law. 

S i 

§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of alright or duty afforded 
them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a breach 
thereunder, except as may be specifically agreed in writing. 

j j " j 

§ 15.5 Tests and Inspections , j 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required; by the Design-Build 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of publjc 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or withjthe appropriate public 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall give the Owner 
timely notice of when and where tests and inspections are to be made so that the Owner may be present for such 
procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements until 
after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes or. 
applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder. 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspection or approval not 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangeiiaents for such additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely notice to 
the Owner of when and where tests and inspections are to be made so that the Owner may be present for such 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expense. 

§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15.5.1 and 15.5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made 
necessary by such failure shall be at the Design-Builder’s expense. \ 

/ / \ / 

§ 15,5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Desigftfeujld 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. ] I j 


§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build Documents,^ thejOwner 
will do so promptly and, where practicable, at the normal place of testing. j J I 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid 
unreasonable delay in the Work. 

§ 15.6 Confidential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential Information 
constitutes a warranty to the party receiving such Confidential Information that the transmitting^party is authorized to \ 
transmit the Confidential Information. If a party receives Confidential Information, the receiving party shall keep the 
Confidential Information strictly confidential and shall not disclose it to any other person or entity except as set forth 
in Section 15.6.1. 1 1 

| 

§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information as required by law or 
court order, including a subpoena or other form of compulsory legal process issued by a court or governmental entity. 

A party receiving Confidential Information may also disclose the Confidential Information to its employees, 
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consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential 
Information as set forth in this Contract, 


§ 15.7 Capitalization 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles ofnumbered articles or 
(3) the titles of other documents published by the American Institute of Architects, 

§ 15.8 Interpretation 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all" and 
"any" and articles such as "the" and "an," but the fact that a modifier or an article is absent from'one statement and 
appears in another is not intended to affect the interpretation of either statement. , ' 

! j 

§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings arc used in the Design-Build Documents in accordance with such recognized 
meanings. 


Conduct of the Arcli i t ectV Design-Buildcr’s Principals. Employees, Agents and 
Representatives 


I 


i ! 


The safety and security of District staff, students and the general public are of utmost priority to the District. 
To that end, the Architect Design .Builder shall be responsible for ensuring compliance by the Architect-Design 
Builder and any employees, agents or representatives, or subcontractors of the ArchiteetDcsign-Buildcr. including 
all Design Consultants, to the following: 


A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. 

JB. No fraternizing with, threats to, or use of abusive or jpro_&ie language in the jgresrarapf sbrfjmts^ Jiarcntj,_ 

visitors, or District representatives, agents, or employees. i I t 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to HotTy County Board of Education policy. Violations .of 
such policy shall result in a civil penalty of up to $1,000 per oceur e no epccurrence to the individual responsible 
and/or the Architect for whom the individual is a Principal, employee, agent, or representative. 

D. Secure SLED (State Law Enforcement Division) criminal background checks on ail the A rchit e ct' s 
D esign-Builder’s Principals, employees, agents, and representatives, and subcontractors, performing work on 
District property and contractually require the same of all Design Consultants, their employees; agents, and 
representatives. No employees, agents or representatives, or subcontractors, of the Arehit e ot and Design 
Consultants Builder having committed violent crimes, crimes against children, or crimes of moral turpitude are 
allowed access to the District’s premises. Such SLED criminal background checks sfiall/be maintained'on,file 
in the offices of the respective Arehiteet-and-Design Gensultant-Builder and made avaijable to appropriate 
District personnel or the District’s legal counsel immediately upon request. 

I i I 

Promotional Materials t 1., 1 1 

1 . . . 

The Design Builder shall have the right to include photographic or artistic representations of the design of the 
Project'among the Design Builder’s promotional and professional materials. The Design Builder 
shall be given reasonable access to the completed Project to make such representations. The District shall provide , 
professional credit for the Architect and Design Builder in the District’s promotional materials for the Project. 

The Architect shall not make any representations in promotional and professional materials other than the ., 
identification of the District without the District’s approval of the written copy prior to submission, printing and 
distribution. This condition shall survive termination or completion of this Agreement. j 

I i : 

Drug-Free Workplace j ! 

! 

The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and supervising 
all drug-free programs in connection with the performance of this Agreement, The drug-free programs shall conform 
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to Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code of Laws as may be amended. 


Right to Audit Project 

The District shall have the right to audit the books and records of the Architect to the extept that the books and 
records relate to the performance of this Agreement and shall include all pricing and Change Order (Atta chment E) 
data. Such books and records related to the work covered under this Agreement shall Be maintained by the 
Architect for a period of not less than three (3) years from the date of final payment to the' Architect under this 
Agreement. This requirement shall also apply to any Design Consultants performing services under the Architect’s 
direction. 


The Office of General Services of the State of South Carolina, or any auditor under contract: with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two (72) hours of notification at no 
additional cost to the District. This requirement shall survive termination or completion of th6 Agreemejit. j 

I | || 

Traffic Control On-Site and Off-Site: The Contractor Design-Builder shall conduct its operations in a manner 
to not interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing maximum us^ of'streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to ;traffic or pedestrians. The 
C on traoto r-Design-Builder shall use worker and traffic control signs and devices necessary to comply with Section 
VI of U.S. Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices 
for Streets and Highways (Washington, DC: GPO) as may be amended, to facilitate traffic control on public roads, 
streets, or highways when work perfonned obstructs public traffic. When such traffic areas are obstructed to any 
extent by work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The Workers so 
designated shall not be assigned any other duties while engaged in directing traffic. , i 

Safety Designee: The Gontraeter-Design-Builder shall designate a competent individual at the worksite whi se 
duty shall be the prevention of accidents and the implementation and monitoring of all OSHA construction 'safety 
standards and requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, 
students, parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other 
safety barriers are in an upright position to prevent ingress and egress to "lay down” areas or work areas by 
unauthorized individuals. 


Licenses and Permits: During the term of the contract, the Contractor shall be responsible for obtaining and 
maintaining in good standing, all licenses (including professional licenses, if any), permits, inspections and ,, 
related fees for each or any such licenses, permits and/or inspections required by statejcou'nty, city or other 
government entity or unit to accomplish the work specified in this solicitation and the cbntract. 

Iran Divestment Act: The Iran Divestment Act List is a list published by the [State] Board pursyantjto 
Section 11- 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at the 
following URL: http://p roc urement. se. gov/PS/PS-irandivestment.phtin(.) Consistent with Section 11-57-310(B), the 
Contractor shall not contract with any person to perform a part of the Work, if, at the time you enter into a subcontract, 
that person is on the then-current version of the Iran Divestment Act List 

Immigrant Workers: The "South Carolina Illegal Immigration and Reform Act" requires all employers to verity the 
legal status of new employees and prohibits employment of any worker who is not legally in this country and authorized 
to work. Effective January l, 2012, all South Carolina employers are required to enroll in the U.S. Department of 
Homeland Security’s E-Verify program and verify the status of new employees within three business days, using 
E-Verify. Failure to use E-Verify to verify new hires will result in probation for the employer or jsuspension/revocation 
of the employer’s business licenses. i 

SC IMMIGRATION LAW. S.C. Code § 8-14-40 Compliance: Design-Builder certifies that the Design-Builder will 
comply with the requirements of S.C Code § 8-14-10 etseq. and agrees to provide to the Owner any documentation 
required to establish either: (a) the applicability of that chapter to the contractor, subcontractor, and sub-subcontractor; 
or (b) the compliance with this that chapter by the contractor and any subcontractor or sub-subcontractor. 
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Business license, insurance, and bonds must be obtained prior to issuance of a Notice to Proceed. Failure to obtain 
these within thirty (30) days of execution of the agreement makes this Agreement voidable at the option of the Owner. 


ARTICLE 16 SCOPE OF THE AGREEMENT 
§ 16.1 This Agreement is comprised of the following documents listed below: 

.1 AIA Document A141™-2014, Standard Form of Agreement Between Owner arid Design-Builder 

.2 AIA Document A141 ™-2014, Exhibit A, Design-Build Amendment, if executed 

.3 AIA Document A141™-2014, Exhibit B, Insurance and Bonds 

.4 Owner’s Request for Proposals No. 1415-91 (with addenda) and Design-Builder’s Proposal tothesame 
as accepted by the Owneri-Iorry County Board of Education. 

,5_ P osl-Occupancv Requirements stated in Owner’s Request for Proposals No. 1415-91. * 


This Agreement entered into as of the day and year first written above. 


1 

! f 


OWNER (Signature) 

John K. Gardner, Chief Financial Officer 
(Primed name and title) 



DESIGN-BUILDER (Signature) 

«Roberl Ferris, Authorized Member 
(Printed name and title) j j 

5 ' ! J 

, • i 

I 

t 

1 . ■ 

i. 

i 
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Design-Build Amendment 

This Amendment is incorporated into the accompanying AIA Document A141™ 2014, 
Standard Form of Agreement Between Owner and Design-Builder dated the ((-t wentie th 
» day of ((November »in the year «twn th ousan d fifteen »(the “Agreement”) 

(In words, indicate day, month and year.) 

for the following PROJECT: 

(Name and location or address) 

New Carolina Forest Middle School per Owner’s Request for Proposals No. 1415-91and 
the Design-Builder’s proposal to (he Owner pursua nt to Owner’s Solicitation No. 1415- 
21 


THE OWNER: 

(Name, legal status and address) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

| Conway, SC 2952(16 

THE DESIGN-BUILDER: 

(Name, legal status and address) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

The Owner and Design-Builder hereby amend the Agreement as follows. 



TABLE OF ARTICLES 


A.1 

CONTRACT SUM 



A.2 

CONTRACT TIME 

/ / 

I 


A.3 

INFORMATION UPON WHICH AMENDMENT IS BASED 

i 

! I 

A.4 

DESIGN-BUILDER'S PERSONNEL, CONTRACTORS AND SUPPLIERS 

L: 

| 


A.5 COST OF THE WORK 
ARTICLE A.1 CONTRACT SUM 

5 A.1.1 The Owner shall pay the Design-Builder the Contract Sum in current funds for the 
Design-Builder’s performance of the Contract after the execution of this Amendment. 

The Contract Sum shall be one of the following and shall not include compensation the 
Owner paid the Design-Builder for Work performed prior to execution of this 
Amendment: 
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violation of copyright laws 
as set forth in the footer of 
this document. 


UA Document A141™ - 2014 Exhibit X, Copyright ° 2004 and 2024 by The American Institute of Architects. All rights reserved. WARNINGt This 
AIA 1 Document is protected by f/.S. copyright Daw and international Treaties. Unauthorised reproduction or distribution of this AIA 
DocxuNtat. or any portion of it, may result Id severe civil and criminal penalties, and will be proaacuted to the maximum extent possible 
under the law.' This draft was produced by AIA software at 14:22i46 on 12/02/2014 under Order No.0S5l642O66_l which expires on 06/22/2015, 
and is not for resale. 

user Hotes. (1381527406) 


PAPR-004101 



I 

I 


(Check the appropriate box.) 

[ ft X » ] Stipulated Sum, in accordance with Section A. 1,2 below 


§ A.1.2 Stipulated Sum ; > 

§ A.1.2.1 The Stipulated Sum shall be ttforty-five million nine hundred thirty thousand two hundred twenty-seven 
dollars ($ (<45,930,227,00), subject to authorized adjustments as provided in the Design-Build Documents, 

j . - -.- ---- 

§A.1.5 Payments j - 

§ A,1,5,1 Progress Payments I j 

§ A.1,5.1.1 Based upon Applications for Payment submitted to the Owner by the Design-Bpildef, the Owner shall 
make progress payments on account of the Contract Sum to the Design-Builder as provided, below and elsewhere in 
the Design-Build Documents. 

| 

§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month. t 1 


§ A.1.5.1.3, [HCS TO PROVIDE ASAPJJjrovided that an Application for Payment is received not later than the « » day 
of the month, the Owner shall make payment of the certified amount to the Design-Builder not later than the « » day 
of the « » month. If an Application for Payment is received by the Owner after the application date fixed above, 
payment shall be made by the Owner not later than « » ( « » ) days after the Owner receives the Application for 
Payment. 


[ Formatted: Highlight 
f Formatted: Highlight 


§ A.1.5.1.5 With each Application for Payment the Design-Builder shall submit the most recent schedule of values n 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shall be shown separately. The schedu e 
of values shall be prepared in such form and supported by such data to substantiate its accuracy as the Owner may 
require. This schedule of values, unless objected to by the Owner, shall be used as a basis for reviewing the Design- 
Builder’s Applications for Payment. 

§ A.1.5.1.6 In taking action on the Design-Builder’s Applications for Payment, the Owner shall be entitled to rely on 
the accuracy and completeness of the information furnished by the Design-Builder and shall not be deemed to have 
made a detailed examination, audit or arithmetic verification of the documentation submitted in accordance.with 
Sections A. 1.5.1.4 or A. 1.5.1.5, or other supporting data; to have made exhaustive or continuous on-site inspections; 
or to have made examinations to ascertain how or for what purposes the Design-Builder has used amounts 
previously paid. Such examinations, audits and verifications, if required by the Owner, will; be performed by the 
Owner’s auditors acting in the sole interest of the Owner. j { ! 

j | I 

§ A.1.5.1.7 Except with the Owner’s prior approval, the Design-Builder shall not make advaheeipayments to > 
suppliers for materials or equipment which have not been delivered and stored at the site. • 

§ A.1.5,2 Progress Payments—Stipulated Sum 

§ A.1.5.2.1 Applications for Payment where the Contract Sum is based upon a Stipulated Sum shall indicate the 
percentage of completion of each portion of the Work as of the end of the period covered by the Application for 
Payment. p . 

I / t 

§ A.1,5,2.2 Subject to other provisions of the Design-Build Documents, the amount of each progress payment shall be 
computed as follows: i i ; j 

. 1 Take that portion of the Contract Sum properly allocable to completed Work- as determined by 

multiplying the percentage completion of each portion of the Work by the share’of the Contract Sum j 

allocated to that portion of the Work in the schedule of values, less retainagej of «three and one/half » 
percent ( «3.5 » %) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 

AXA Docinent A141“ - 2014 Exhibit A. Copyright ° 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING) Thla 
AIA* Document la protected by O.a. Copyright taw and International Treatieo. Unauthorized reproduction or distribution of thio AXA* 
Document, or any portion of it, may result In severe civil and criminal penalties, and will be prosecuted to the maximum extent possible 
under the law. This draft was produced by ATA software at 14<22 i 46 on 12/02/2014 under Order ncj.0S51642066_i which expires on 06/22/2015, 
and is not for resale. 

Oaer HoteB. (1381527406) 


PAPR-004102 







.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 

suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of «three and one-half>i percent ( «3.5» %); 

.3 Subtract the aggregate of previous payments made by the Owner; and 

.4 Subtract amounts, if any, the Owner has withheld or nullified, as provided iq Section 9.S of the 
Agreement. j j 

§A.1.5.2.3 The progress payment amount determined in accordance with Section A. 1.5.2.2 shall be further modified 
under the following circumstances: 

.1 Add, upon Substantial Completion of the Work, a sum sufficient to increase the total payments to the 
full amount of the Contract Sum, less such amounts as the Owner shall determine for incomplete 
Work, retainage applicable to such work and unsettled claims; and 
(Section 9.8.6 of the Agreement discusses release of applicable retainage upon Substantia! 
Completion of Work.) 

.2 Add, if final completion of the Work is thereafter materially delayed through no fault of the Design- 
Builder, any additional amounts payable in accordance with Section 9.10.3 df the Agreement. ! 

j j I 

§ A. 1,5.5 Final Payment 

§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contact and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other requirements which extend beyond 
final payment. 


ARTICLE A.2 CONTRACT TIME .. 

§ A.2.1 Contract Time, as defined in the Agreement at Section 1.4.13, is the period of time, including authorized 
adjustments, for Substantial Completion of the Work. j 

I The Design-Builder shall achieve Substantial Completion ofthe Work as follows: ; . . J. 

(Insert number of calendar days. Alternatively, a calendar date may be used when coordinated with the date of , 
commencement. If appropriate, insert requirements for earlier Substantial Completion of certain portions of the 
Work.) 


;No late r than May 1.2017, . v ■ ^ : 1 

[f • \. ' 

, subject to adjustments of the Contract Time as provided in the Design-Build Documents, j j 

(Insert provisions, if any, for liquidated damages relating to failure to achieve Substantial Completion on time or for 

bonus payments for early completion of the Work.) t ! 1 

l I ! I 

((Liquidated damages per A14I-2014. » 

ARTICLE A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the Owner’s Design 
Requirements (including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant-to Owner’s. 
Solicitation No. 1415-91.: 
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§ A.3.1.5 Allowances and Contingencies: ( ! 

(Identify any agreed upon allowances and contingencies, including a statement of their basis.) j 

,1 Allowances .. . 1.1 

j 

) ... . . 

jOwner Furniture Allowance $ 1,500,000. 
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ARTICLE A.4 DESIGN-BUILDER'S PERSONNEL, CONTRACTORS AND SUPPLIERS 
§ A.4.1 The Design-Builder’s key personnel are identified below: 

(Identify name, title and contact information.) 

Carolina Forest Middle School: 

Superintendent: Mark Branch 
Project Manager: Charile Rollins 
Assistant Superintendent: Gary Pipkin 

§ A.4.2 The Design-Builder shall retain the following Consultants, Contractors and suppliers, identified below: 

(List name, discipline, address and other information.) 

SfL+a Architects: Architect, Raleigh NC 

Metcon/TA Loving joint venture: General Contractor, Pembroke NC 

ARTICLE A.5 COST OF THE WORK 
§A.5.4 Other Agreements 

§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Documents. 

§ A.5.4.3 The agreements between the Design-Builder and Architect and other Consultants identified in the \ 
Agreement shall be in writing. These agreements shall be promptly provided to the Owner upop the Owner’s written 
request. ] j ] 

] I / 

! i I 

§ A.5.5 Accounting Records 

The Design-Builder shall keep full and detailed records and accounts related to the cost of the Work and exercise 
such controls as may be necessary for proper financial management under the Contract and 'to substantiate all costs 
incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s 
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be 
permitted to audit and copy, the Design-Builder’s records and accounts, including complete documentation 
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subcontracts. Contractor’s 
proposals, purchase orders, vouchers, memoranda and other data relating to the Contract. Thp Design-Builder shall 
preserve these records for a period of three years after final payment, or for such longer peribd as may be required 

by law. I j 

i f 

§ A.5.6 Relationship of the Parties j j 

The Design-Builder accepts the relationship of trust and confidence established by this Agreement and covenants 
with the Owner to exercise the Design-Builder’s skill and judgment in furthering the interests of the Owner; to 
furnish efficient construction administration, management services and supervision; to furnish at all times an 



Owner Hardware Allowance $350,00d 
Owner Controls Allowance $ 650,000 

Owner Fire Alarm Allowance $ 750,000 

Owner SpecialTnspcctions All $ 150,000 

Owner Commissioning Allowance $ 125,000 

Owner Technology Allowance $ 1 ,865,000 

Owner Landscaping Allowance $200,000 


.2 Contingencies 

Owner contingency, is currently Not in Contract and 
§ A.3.1.6 Design-Builder’s assumptions and clarifications: 



| pursuant to t he Proposal accente d by th e ITony County Bo ard of Education on November 2, 2015. 
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adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner 
consistent with the Owner’s interests. 

This Amendment to the Agreement entered into as of the day and year first written above. 


OWNER (Signature) 

«John Gardner, Chief Financial Officer »« » 
(Printed name and title) 


} i 

_j_i_ 

DESIGN-BUILDER (Signature) 

Robert Ferris, Authorized Member« »« » 
(Printed name and title) 

I i 




; 

i. ,, 



j 
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